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ENERGY RESOURCES CONSERVATION BOARD

Calgary Alberta

Energy Cost Order 2011-002
Applications No. 1517168,

PETRO-CANADA 1517170, 1574414, 1574366,
APPLICATIONS FOR ELEVEN WELL LICENCES, 1574409, 1517148, 1520922,
ONE MULTIWELL GAS BATTERY LICENCE, 1517151, 1520923, 1517160,
AND TWO PIPELINE LICENCES 1517176, 1520388, and 1513051
SULLIVAN FIELD Cost Application No. 1569214

1 INTRODUCTION
1.1 Applications

Petro-Canada submitted eleven gas well applications, in accordance with Section 2.020 of the
Oil and Gas Conservation Regulations (OGCR), one multiwell gas battery application, in
accordance with Section 7.001 of the OGCR, and a pipeline application, in accordance with Part
4 of the Pipeline Act for approval to construct and operate two pipelines, one for the purpose of
transporting sour gas and the other to transport fuel gas.

Applications No. 1517168 and 1517170 were for licences to drill two directional gas wells from
an existing surface location in Legal Subdivision (LSD) 6, Section 15, Township 18, Range 5,
West of the 5th Meridian, to projected bottomhole locations in LSD 12-11-18-5W5M and LSD
4-22-18-5W5M.

Application No. 1574414 was for a licence to drill one directional gas well from a surface
location in LSD 16-35-17-5W5M:to a projected bottomhole location in LSD 2-11-18-5W5M.

Applications No. 1574366 and 1574409 were for licences to drill two directional wells from a
surface location in LSD 1-2-18-5W5M to projected bottomhole locations in LSD 11-2-18-
5W5M and LSD 12-36-17-5W5M.

Applications No. 1517148 and 1520922 were for licences to drill two directional wells from an
existing surface location in LSD 10-25-17-5W5M to projected bottomhole locations in LSD 2-
25-17-5W5M and LSD 7-25-17-5W5M.

Application No. 1517151 was for a licence to drill one directional gas well from a surface
location in LSD 2-19-17-4W5M to a projected bottomhole location in LSD 12-18-17-4W5M.

Applications No. 1520923 and 1517160 were for licences to drill two directional gas wells from
a surface location in LSD 3-19-17-4W5M to projected bottomhole locations in LSD 5-19-17-
4W5M and LSD 16-24-17-5W5M.

! This surface location would be the same as for Applications No. 1574366 and 1574409, as the surface location is
bisected by the LSD boundary.
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Application No. 1517176 was for a licence to drill one directional gas well from an existing
surface location in LSD 7-7-17-4W5M to a projected bottomhole location in LSD 7-6-17-
4W5M.

The purpose of all the above-mentioned wells is to obtain gas production from the Rundle
Group. The maximum hydrogen sulphide (H2S) concentration would be about 145.8 moles per
kilomole (mol/kmol) (14.58 per cent), and the cumulative drilling HzS release rate would be 0.59
cubic metres per second (ms/s).

Application No. 1520388 was for approval to construct and operate a multiwell gas battery in
LSD 11-8-17-4W5M. The facility would dehydrate and compress sour gas with a maximum H2S
content of 150 mol/kmol (15.0 per cent) and would have a maximum continuous sulphur
emission rate of 0.02 tonnes per day and a corresponding emergency planning zone (EPZ) of
5.47 kilometres (km).

Application No. 1513051 was for approval to construct and operate two pipelines, one for the
purpose of transporting sour gas and the other to transport fuel gas.

The sour gas pipeline would consist of a gathering system to transport gas from five well pads
proposed at LSDs 1-2-18-5W5M, 10-25-17-5W5M, 3-19-17-4W5M, 7-7-17-4W5M, and 8-7-17-
4W5M to a proposed multiwell gas battery at LSD 11-8-17-4W5M. From the battery, a trunk
line would transport the dehydrated and compressed gas to a tie-in point at LSD 2-22-14-4W5M.
From this tie-in point, the gas would be transported by Devon Canada via an existing pipeline to
the Devon-operated Coleman Gas Plant. The length of the proposed gathering system and the
trunk line would be about 55.46 km, and the outside diameter (OD) would range from 88.9
millimetres (mm) to 273.1 mm. The proposed gathering system and the trunk line would
transport sour gas with a maximum HzS concentration of 150 mol/kmol (15.0 per cent). The
maximum calculated EPZ associated with the proposed pipeline would be 7.23 km.

The proposed fuel gas pipeline would be placed in the same ditch as the trunk line and gathering
lines. It would tie into an existing Petro-Canada fuel gas line at LSD 2-22-14-4W5M and
transport sweet gas to the five well pads. It would be about 55.46 km in length, with ODs
ranging from 60.3 to 88.9 mm.

These applications collectively will be referred to hereinafter as the Project.
1.2 Background

The Energy Resources Conservation Board (ERCB/Board) held a prehearing meeting in
Longview, Alberta, on March 18, 2008, before Board Members J. D. Dilay, P.Eng. (Presiding
Member), G. J. Miller, and B. T. McManus, Q.C., Vice-Chairman. The Board released its ruling
on the prehearing meeting as Decision 2008-029: Petro-Canada, Applications for Wells and
Associated Pipeline and Facility Licences, Sullivan Field (Decision 2008-029) on April 16,
2008.

The Board held a public hearing in High River, Alberta, which commenced on November 12,
2008, and concluded on January 30, 2009. The hearing was held before Board Members J. D.
Dilay, P.Eng. (Presiding Member), J. D. Ebbels, and B. T. McManus, Q.C., Vice-Chairman.
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On February 25, 2010, J. D. Ebbels passed away. J. D. Dilay and B. T. McManus constitute a
quorum and their deliberations and decision are set out in this cost order.

The Board issued its decision on the applications via Decision 2010-022 + Erratum, Petro-
Canada Applications for Eleven Well Licences, One Multiwell Gas Battery Licence, and Two
Pipeline Licences, Sullivan Field (Released: June 8, 2010; Erratum released: September 2, 2010),
(Decision 2010-022).

Following the close of the hearing, but prior to Decision 2010-022 being released, Petro-Canada
announced it had merged with Suncor Energy Inc. in March, 2009, and that they would operate
corporately under the Suncor name. The Board notes that the acquisition took place after the
close of the public hearing of the applications. Therefore, for ease of reference, this decision
report refers to Petro-Canada as the applicant. All decisions herein are binding on Suncor Energy
Inc.

2 INTERVENERS
2.1 Parties Listed in Decision 2008-029 and Decision 2010-022

Interveners at the hearing included parties listed at Appendix 2, page 13 of Decision 2008-029
and Appendix 3, pages 149 and 150 of Decision 2010-022. Of those, the Big Loop Group, Royal
Adderson and Bar AD Ranch, the Pekisko Group, and the Stoney Nakoda Nation (the
Interveners) participated in the proceeding and at the hearing of the applications. The Board in
Decision 2008-029, at pages 6 and 7, stated that, among others, these Interveners had interests in
land that qualified them to be able to apply for local intervener costs. The claims of these
Interveners are the subject of this Cost Order.

2.2 Intervener Groups

The Big Loop Group (Big Loop Group) — comprising the MD of Ranchlands No. 66, Big Loop
Cattle Co. Ltd., EP Ranch Ltd., High Lonesome Ranch Limited, Pekisko Creek Ranch & Cattle
Co. Ltd., and Alec C. Burke and Family — expressed concern regarding the routing of Petro-
Canada’s proposed trunk line through what it perceived to be an undisturbed, pristine wilderness
area.

Royal Adderson and Bar AD Ranch (Adderson) held the position that the proximity of the
proposed wells, central facility, and associated access roads to the Bar AD Ranch would
negatively impact both ranching operations and the quality of life of the Adderson family.

The Pekisko Group (Pekisko Group) — comprising the Willow Creek Stock Association
(Willow Creek Grazing Allotment), the Timber Creek Grazing Allotment (Rocking P. Ranch,
TL Cattle Co., Mapiatow Ranch), Anchor P. Cattle Co., Home Place Ranch, Mt. Sentinel Ranch,
Bluebird Valley Ranch, D Ranch, Spruce Grazing Co-op, Kim Cochlan, Larry Dayment Ranch,
Phil Rowland Ranch, and Bow Vista Farms, argued that the proposed project constituted
unwarranted and damaging industrial intrusion into the Southern Foothills area.

The Stoney Nakoda Nation — comprising members of the Bearspaw First Nation, the Chiniki
First Nation, the Wesley First Nation, the Stoney Nakoda Nation, and the community of Eden
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Valley located on the Eden Valley Indian Reserve No. 216 (Eden Valley Reserve) — argued that
the proposed project was contrary to the spirit of Treaty No. 7 and would negatively impact
aboriginal and treaty rights. It submitted that if impacts could not be mitigated, the project would
create unnecessary health risks to the residents of the Eden Valley Reserve, and that more cost-
effective alternative routes should be explored.

3 INTERVENERS’ COST CLAIMS
3.1 Advance Funding Awards

On April 22, 2008, Adderson applied to the Board for an award of advance funding in the
amount of $10,629.51. Petro-Canada submitted its comments on Adderson’s claim for advance
funding on May 8, 2009. Adderson responded to Petro-Canada’s comments on May 14, 2008.
The Board then made an award of advance funding to Adderson in the amount of $6,348.43 on
June 17, 2008.

On September 24, 2008, the Stoney Nakoda Nation applied to the Board for an award of advance
funding in the amount of $51,146.41. Petro-Canada submitted its comments on the advance
funding claim on October 15, 2008, and the Stoney Nakoda Nation replied to those on October
21, 2008. The Board then made an award of advance funding to the Stoney Nakoda Nation in the
amount of $9,300.00 on October 24, 2008.

Neither the Big Loop Group nor the Pekisko Group applied for awards of advance funding from
the Board prior to the hearing commencing.

3.2 Cost Claims

On September 8, 2009, the Big Loop Group filed a costs claim in the amount of $362,370.81. On
September 24, 2009, Petro-Canada submitted comments on that costs claim. On October 9, 2009,
the Big Loop Group submitted a response to Petro-Canada’s comments.

On July 30, 2009, Adderson filed a costs claim in the amount of $267,469.03. On August 12,
2009, Petro-Canada submitted comments to Adderson’s costs claim. On August 28, 2009,
Adderson submitted a response to Petro-Canada’s comments.

On September 8, 2009, the Pekisko Group filed a costs claim in the amount of $193,923.61. On
September 24, 2009, Petro-Canada submitted comments on that costs claim. On October 9, 2009,
the Pekisko Group submitted a response to Petro-Canada’s comments, and on October 16, 2009,
provided clarification regarding the fees of Dr. Richard Kennedy.

On September 8, 2009, the Stoney Nakoda Nation filed a costs claim in the amount of
$457,817.12. On September 24, 2009, Petro-Canada submitted comments to the Stoney Nakoda
Nation’s costs claim. On October 8, 2009, the Stoney Nakoda Nation submitted a response to
Petro-Canada’s comments.
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3.3 Payments Made by Petro-Canada

On November 20, 2009, following the close of the hearing and prior to Decision 2010-022 being
released, Adderson requested that the Board exercise its discretion and order Petro-Canada to
make advance payment of a portion of the costs it had claimed. Adderson made this request due
to, among other things, the lengthy and unique nature of the proceeding and the fact that counsel
for Interveners had been working unpaid at that point in time for longer than could have been
reasonably anticipated at the outset of the proceedings.

On December 15, 2009, the Board exercised its discretion and granted the request of Adderson
for interim funding by virtue of Petro-Canada Oil and Gas, Sullivan Field, Interim Cost Awards,
Energy Cost Order 2009-012 (ECO 2009-012). In ECO 2009-012, the Board awarded Adderson
$65,000.00 in interim funding.

Following the issuance of ECO 2009-012, both the Stoney Nakoda Nation and the Big Loop
Group requested on December 17 and 18, 2009, respectively, that the Board award interim costs
in their favour in a manner consistent with the Board’s decision in ECO 2009-012.

In January 2010, and without further order from the Board, Petro-Canada voluntarily made the
following interim payments to the Interveners:

. $90,592.70 to the Big Loop Group;
« $48,480.90 to the Pekisko Group; and
« $114,454.28 to the Stoney Nakoda Nation.

3.4 Supplemental Cost Claims

On September 22, 2009, prior to Decision 2010-022 being released, the Board by way of letter
sought supplemental answers to questions from Petro-Canada and gave the Interveners the
opportunity to respond in written form to this additional information. As a result of the further
work carried out by the Interveners in this regard, each thereafter filed supplemental cost claims
with the Board.

On December 17, 2009, Big Loop filed a supplemental costs claim in the amount of $22 107.75.
In a letter dated December 18, 2009, it requested that the Board award it interim costs as claimed
in its supplemental costs claim in a manner consistent with its decision in ECO 2009-012. Petro-
Canada commented on the Big Loop’s supplemental costs claim on April 8, 2010. On April 19,
2010, Big Loop provided its response to Petro-Canada’s comments. Petro-Canada’s final
response to Big Loop was dated April 27, 2010.

On February 8, 2010, Adderson filed a supplemental costs claim in the amount of $6,032.32. On
April 8, 2010 Petro-Canada submitted comments on Adderson’s supplemental costs claim. On
July 26, 2010, counsel for Adderson advised the Board he would not be responding to the April
8, 2010 submission of Petro-Canada.

On March 24, 2010, Pekisko Group filed its supplemental costs claim in the amount of
$9,977.84. Petro-Canada responded to the supplemental costs claim of Pekisko Group on April
8, 2010. On July 27, 2010 counsel for Pekisko Group wrote the Board to advise there would not
be a response to the April 8, 2010 comments of Petro-Canada.
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On December 22, 2009, the Stoney Nakoda Nation filed a supplemental costs claim in the
amount of $21,405.11. On April 8, 2010 Petro-Canada submitted comments on the supplemental
costs claim of the Stoney Nakoda Nation. On May 5, 2010, the Stoney Nakoda Nation responded
to the submission of Petro-Canada.

4  VIEWS OF THE BOARD—AUTHORITY TO AWARD COSTS

In determining local intervener costs, the Board is guided by its enabling legislation, in particular
by Section 28 of the Energy Resources Conservation Act, which reads as follows:

28(1) In this section, “local intervener” means a person or a group or association of persons
who, in the opinion of the Board,

(a) has an interest in, or
(b) is in actual occupation of or is entitled to occupy

land that is or may be directly and adversely affected by a decision of the Board in or as a
result of a proceeding before it, but, unless otherwise authorized by the Board, does not
include a person or group or association of persons whose business includes the trading in or
transportation or recovery of any energy resource.

When assessing costs, the Board refers to Part 5 of the Energy Resources Conservation Board
Rules of Practice and Appendix D: Scale of Costs in ERCB Directive 031: Guidelines for
Energy Proceeding Cost Claims.

Subsection 57(1) of the Rules of Practice states:

57(1) The Board may award costs, in accordance with the scale of costs, to a participant if the
Board is of the opinion that

(a) the costs are reasonable and directly and necessarily related to the proceeding, and

(b) the participant acted responsibly in the proceeding and contributed to a better
understanding of the issues before the Board.

In addition to the legislative provisions that govern and apply when the Board is considering
awards for costs, the Board is also guided by the common law and the applicable legal principles
regarding a tribunal’s jurisdiction to award costs. The recent decision of the Supreme Court of
Canada in Smith v. Alliance Pipeline Ltd. (2011 SCC 7) dealt with, among other things, the
jurisdiction of tribunals (in that case the National Energy Board’s Pipeline Arbitration
Committee) to award costs. The Court found that awards for costs are invariably fact-sensitive
and generally discretionary, attracting a standard of review of reasonableness in accordance with
the categories contained in Dunsmuir v. New Brunswick (2008 SCC 9). In Smith v. Alliance
Pipeline Ltd., the Court found that the statutory language of section 99(1) of the National Energy
Board Act (NEBA) reflected a legislative intention to vest in the Pipeline Arbitration Committee
the sole responsibility for determining the nature and amount of costs to be awarded. Section
99(1) of NEBA contains language similar to that of subsection 57(1)(a) of the Rules of Practice.
It is clear from the applicable legislative provisions, as well as the common law, that the Board
has considerable discretion when making cost awards which stem from proceedings which have
taken place before it.
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4.1 Directive 031A: Guidelines for Energy Proceeding Cost Claims: Applicable Version
and Costs Incurred Prior to Issuance of the Notice of Prehearing Meeting

The Board has considered the various submissions of the Interveners and Petro-Canada regarding
which version of Directive 031: Guidelines for Energy Proceeding Cost Claims should apply to
the cost claims and supplemental cost claims of the Interveners.

The Board finds that as these proceedings were commenced by the Notice of Hearing issued on
May 21, 2008, the applicable edition of Directive 031: Guidelines for Energy Proceeding Cost
Claims for the purposes of this Cost Order is the edition that was in force from the period
August 1, 2001 to April 1, 2009. This now obsolete version of the Directive has been attached to
this cost order as Attachment A for ease of reference, and will be referred to throughout as
Directive 031A (August 2001).

The Board also finds that pursuant to section 28 of the ERCA, section 55 of the Rules of Practice,
and section 7 of Directive 031A (August 2001), costs claimed by the Interveners following the
issuance of the Notice of Prehearing Meeting will be considered by the Board. Claims for costs
which precede the issuance of the Notice of Prehearing Meeting in this matter will not be
considered, as there was no certainty at that time that a hearing indeed would be held.

4.2 Consideration of Interveners’ Cost Claims and Supplemental Cost Claims

Given the lengthy history, as set out above, of the various cost claims and advance or interim
payments already made in this matter, the following sections will address the cost claims and
supplemental cost claims submitted by each of the Interveners. The claims of each Intervener as
well as any amounts already paid to that Intervener will be considered, and amounts already
advanced to an Intervener will be subtracted from the final amounts awarded to that Intervener
by the Board.

5 BIG LOOP GROUP

On September 8, 2009, the Big Loop Group submitted a costs claim for legal fees in the amount
of $232,948.50, expert fees in the amount of $66,510.00, expenses in the amount of $46,504.06
and GST in the amount of $16,408.25, for a total costs claim of $362,370.81.

5.1 Views of Petro-Canada

Petro-Canada responded to the Big Loop Group’s cost claim by correspondence dated
September 24, 20009.

It submitted that since counsel for the Big Loop Group represented a total of six interested
parties and only one of them (Big Loop Cattle Co. Ltd.) was granted standing, the Big Loop
Group should receive only one-sixth of whatever gross amount of costs the Board saw fit to
award it.

With regard to legal fees and expenses, Petro-Canada submitted that additional materials were
needed with respect to the legal accounts that formed the claim, as well as counsel travel time. It
submitted the amount claimed for legal fees appeared to be excessive at 1,162.7 hours when
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compared to the 684.6 hours claimed by counsel for Adderson. It suggested a reduction of one-
third of the legal costs claimed by the Big Loop Group in the amount of $79,848.17. It stated no
breakdown was provided for it to determine which claimed hours related to the hearing and
which related to Court of Appeal applications, which should not be recoverable.

Petro-Canada was of the view that the hourly rate claimed by Mr. Brock Carscallen was
excessive and should be reduced by half for the hours claimed when he was carrying out
administrative or monitoring functions.

It also submitted that Mr. Stanley Carscallen, Q.C. displayed a pattern of disregard for the
Board’s rules, processes and directions, and that this pattern commenced with his filing of an
intervention that contained very little information, and then continued throughout the hearing.
Petro-Canada noted that this matter was spoken to by the Board in a letter dated January 28,
2009. It submitted that much of his cross-examination at the hearing was excessive, repetitive
and argumentative, unnecessarily prolonging the hearing as a result. Petro-Canada suggested that
the Board should significantly adjust the amount claimed for the Big Loop Group’s legal fees if
counsel are to be encouraged to abide by the Board’s rules and directions.

Petro-Canada noted that no explanation was given for the costs claimed for a paralegal as
opposed to a legal assistant and therefore those costs should be disallowed entirely. It noted there
was no description of a number of the professional fees claimed for several individuals from
Carscallen Leitch LLP or an explanation as to why they were recoverable, so the amounts should
be disallowed. It submitted there should be a reduction in these costs of $4,811.64.

With regard to the fees and expenses of Mr. Charles Mamo and Mr. Timothy Kaminski, Petro-
Canada submitted that the evidence they provided was of very limited value and the hours they
incurred for preparation appeared to be excessive. No breakdown of the hours was provided so it
was unclear what activities were reasonable and whether or not travel charges were included in
the costs claim. Petro-Canada suggested a $2,500.00 reduction to these costs to account for the
lack of a breakdown of fees.

With regard to the fees and expenses of Ms. Kristi Beunder, Petro-Canada submitted that her
evidence was of no value, as there was no evidence that it was possible to route the pipeline as
she had suggested. It submitted the claim for her fees and expenses should be denied entirely,
resulting in a reduction of $5,124.00.

With regard to the fees and expenses of Mr. David Hermanson, Petro-Canada stated that the Big
Loop Group’s claim of $38,902.50 for his professional fees, as well as disbursements of
$35,591.61, was excessive. No breakdown was provided for Mr. Hermanson’s professional fees
or disbursements so it was unable to determine what the fees and disbursements were incurred
for, and whether or not they were reasonable. Petro-Canada submitted that the report prepared by
Mr. Hermanson was based on the pipeline routing provided by Ms. Beunder, and since her
routing was flawed, his evidence was of very limited value to the Board’s decision. It submitted
that the claim for Mr. Hermanson’s costs be denied entirely.

With regard to the fees and expenses of Ms. Cheryl Bradley, Petro-Canada submitted that her
evidence was of limited value as she had not been provided with all of the relevant material, she
had not provided a breakdown of her claim, and her travel time was charged at $50.00 per hour
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when it should have been $35.00 per hour. It submitted that the claim for her fees should be
reduced by $1,000.00.

With regard to the fees and expenses of Mr. Lorne Fitch, Petro-Canada stated that no breakdown
of time was provided for his account and it was unable to determine whether the claimed time
was appropriate. It submitted his evidence regarding fish was a duplication of the material
presented by Mr. David Mayhood, and although he purported to give evidence on grizzly bears,
it was not his area of expertise. Petro-Canada submitted that his account should be reduced by
half, for a reduction of $4,225.00.

With regard to the fees and expenses of Mr. David Mayhood, Petro-Canada took no issue with
the amounts claimed.

5.2 Views of the Big Loop Group

The Big Loop Group stated in its October 9, 2009 response to Petro-Canada’s comments on its
costs claim that the Big Loop Group was comprised of six parties: Big Loop Cattle Co. Ltd.,
Pekisko Creek Ranch & Cattle Co. Ltd., Alec C. Burke and Family, Municipal District of
Ranchlands No. 66, EP Ranch Limited and High Lonesome Ranch Limited. In Decision
2008-029, the Board granted local intervener status to Big Loop Cattle Co. Ltd. and Alec C.
Burke and Family. Ultimately, EP Ranch Ltd. and Lonesome Ranch Limited were not granted
intervener status but were authorized as discretionary participants in the hearing. The Big Loop
Group submitted that the group included the Municipality, three local interveners and two
discretionary participants. It submitted if the Board were to reduce the costs claim as suggested
by Petro-Canada, the Board would thereby create an incentive for local interveners in future
proceedings not to consider the creation of groups that include discretionary participants or
municipalities.

With regard to legal fees and expenses, the Big Loop Group indicated they had now provided the
requested backup along with their response to the comments of Petro-Canada, including time
dockets for hours incurred by counsel for the Big Loop Group, as well as for time spent on travel
to and from the hearing.

The Big Loop Group submitted that considerable effort was expended in communicating with
other Interveners and their counsel to organize into compatible groups, consistent with the thrust
of the respective interventions and to avoid duplication. It submitted that the claims for time
spent prior to the issuance of the formal Notice of Hearing were reasonable and directly and
necessarily related to the intervention of their various members.

The Big Loop Group was of the view that, due to the length and scope of the proceeding, the
legal time spent in relation to the intervention was reasonable and in line with the scope of the
proceeding, and should be awarded in full. It submitted that there were a limited number of pre-
hearing costs claimed and that no time was claimed for time spent on Court of Appeal
applications.

It noted that Mr. B. Carscallen conducted important legal work that would have had to be
completed by more senior counsel, resulting in a higher hourly rate, and therefore there was no
justification for reducing the hours he claimed.
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The Big Loop Group submitted that its October 14, 2008 submission was in substantial
compliance with Rule 24 of the Energy Resources Conservation Board’s Rules of Practice
(Rules of Practice), and that it filed a supplemental submission prior to the start of the hearing on
November 10, 2008, which would not justify a reduction to the costs claimed.

With regard to the Board’s letter of January 28, 2009, the Big Loop Group submitted that it
should not be penalized for costs for legal services due to Petro-Canada presenting the “surprise
concept of impossibility of HDD drilling as an after-thought in its evidence.”

The Big Loop Group submitted that its claims for work completed by paralegals were justified,
as their work was technical and required expertise beyond that of a legal assistant. It further
submitted that the time claimed for four second year law students at $65/hour, who looked up a
number of the case authorities cited in the Big Loop Group’s final written argument, was
reasonable. It also noted that Mr. B. Carscallen included half of his travel time in his claim and
that Mr. S. Carscallen did not record any travel time.

With regard to the fees and expenses of Mr. Mamo and Mr. Kaminski, the Big Loop Group
submitted the claim for their fees and expenses was reasonable and should be awarded in full.

Regarding the evidence provided by Ms. Beunder, the Big Loop Group submitted that the
routing of the trunkline was likely the most important issue in this proceeding, and her testimony
contributed significantly to the Board's understanding of the issue.

With regard to the fees and expenses claimed for Mr. Hermanson, the Big Loop Group submitted
that the work he completed was extremely complex, and that he had been working on a pipeline
project in Saskatchewan at the same time he was conducting research on the area in relation to
the application. It stated that Mr. Hermanson was forced to hire the help of Mustang
Management (Michael J. Wagner) and Janice Pipeline Construction Inc. (James P. Smyth) to
assist him with the field work required to complete his analysis and report. The Big Loop Group
was of the view that Mr. Hermanson’s hiring of help in compiling his evidence allowed him to
provide information and useful testimony relating to the viability of alternative routes, and that
his fees and disbursements were justifiable and reasonable and should be awarded in their
entirety.

With regard to the fees claimed by Ms. Bradley, the Big Loop Group noted that she is a highly
regarded environmental scientist who provided detailed and relevant evidence in her testimony
and report. It submitted she was very valuable not only to the Big Loop Group but to the Board
as well and that her fees were reasonable and should be awarded in full.

With regard to the fees and expenses claimed by Mr. Fitch, the Big Loop Group noted that he is
a qualified professional wildlife and fisheries biologist who delivered his report and testimony on
important watershed issues and also spoke to public policy watershed issues and wildlife issues.
Due to the breadth and effectiveness of his evidence, his account was reasonable and should be
awarded in full.
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5.3 Supplemental Cost Claim for Big Loop Group

On December 17, 2009, Big Loop Group submitted a supplemental costs claim for legal fees in
the amount of $21,055.00 and GST in the amount of $1,052.75, for a total costs claim of
$22,107.75.

5.4 Views of Petro-Canada

Petro-Canada commented on the Big Loop Group’s supplemental cost claim by letter dated
April 8, 2010.

Petro-Canada reiterated its position that although the Carscallen firm represented numerous
parties, only Pekisko Creek Ranch & Cattle Co. Ltd. was entitled to local intervener status and
costs at the time of the hearing, and accordingly, it requested that the amounts recoverable by
way of local intervener costs for the Big Loop Group be reduced significantly to reflect that
reality.

Petro-Canada submitted that it required backup for the amounts claimed in order to determine
whether they were reasonable. It stated that it was surprised this material was not provided, as
this issue was raised previously with respect to the initial costs claim of the Big Loop Group, and
that it appeared the Big Loop Group was attempting to manipulate the cost process to prevent an
effective review of its costs claim.

Petro-Canada submitted that the supplemental claim of Mr. S. Carscallen for an additional 58
hours and of Mr. B. Carscallen for an additional 45 hours appeared excessive and were not
reflected in the materials submitted to the Board.

Petro-Canada submitted that the actions and submissions of the Big Loop Group unnecessarily
lengthened the duration of the proceeding and resulted in unnecessary costs. It further submitted
that the Big Loop Group’s November 9, 2009 submission was lengthy, of limited value to the
Board, and contained portions which were inflammatory and filled with statements
unsubstantiated by any evidence.

Petro-Canada submitted that a significant portion of the supplemental costs claimed related to the
Big Loop Group application to reopen the hearing, which was unnecessary and resulted in
prolonging the hearing process and additional costs for all participants.

Petro-Canada submitted that the Board should significantly reduce the costs claim of the Big
Loop Group in recognition of those factors.

5.5 Views of the Big Loop Group

The Big Loop Group responded to Petro-Canada’s comments on its supplemental costs claim by
way of correspondence dated April 19, 2010. It enclosed copies of its time dockets.

The Big Loop Group stated that its membership was comprised of three local interveners and
two discretionary participants, in addition to the Municipal District of Ranchlands No. 66, whose
participation in the hearing was encouraged by the Board. The Big Loop Group reiterated its
letter of October 9, 2009, which stated its position on these matters.
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With respect to the time claimed by counsel for the Big Loop Group, it submitted that the time
spent addressing the issue of alternative routes was of critical importance in assisting the Board
to reach an informed decision, and was necessary due to the inadequacy of Petro-Canada's
treatment of alternative routes in its application and final argument.

The Big Loop Group submitted that Petro-Canada's allegations in respect of its actions were
unfounded and inaccurate. Its Supplemental Costs Claim was made necessary by the Board's
express request that Petro-Canada make further submissions in respect of alternative routes, with
the concomitant opportunity afforded to Interveners to provide further submissions. It further
indicated that, as shown in the dockets, the supplemental costs claim did not include any time in
respect of the application to reopen the hearing.

5.6 Views of Petro-Canada
Petro-Canada responded by way of correspondence dated April 27, 2010.

With respect to the status of the members of the Big Loop Group, Petro-Canada pointed out that
by the time the hearing took place, Big Loop Cattle Co. Ltd. no longer had any interest in the
grazing lease and grazing allotment that gave rise to its standing and local intervener status; these
interests had been acquired by the Pekisko Creek Ranch and Cattle Company Ltd. While the
Municipal District of Ranchlands No. 66 was allowed to participate, it was not granted local
intervener status by the Board.

It stated that the time dockets supplied in support of the Big Loop Group’s supplemental costs
claim did not correspond with the numbers contained in Forms E1 and E2 of the December 17,
2009 supplemental cost claim. The total hours claimed in the supplemental costs claim for Mr. S.
Carscallen are 671.6. The original hours claimed for Mr. S. Carscallen were 613.7, for a
difference of 57.9 hours. Petro-Canada’s review of the time dockets supplied by the Big Loop
Group supported a total of only 33.1 hours for his claimed supplemental costs. Additionally, the
total for Mr. B. Carscallen in the time dockets is 49.2, which is in fact in excess of the hours he
claimed in the supplemental cost claim. Petro-Canada submitted for the reasons set out in its
letter of September 24, 2009, the time claimed was excessive and there appeared to be no real
correlation between the hours claimed in the supplemental cost claim and the time dockets
supplied.

Petro-Canada deferred to the Board to determine the value of the Big Loop Group material and
its impact on the hearing process.

5.7 Views of the Board

With regard to the submissions of the Big Loop Group and Petro-Canada on the membership of
the Big Loop Group and which of its members qualified as local interveners for the purposes of
these cost claims, the Board reiterates that in Decision 2008-029 it found Alec C. Burke and
Family and Big Loop Cattle Co. Ltd. to be qualified to apply for local intervener costs.
Following the issuance of that decision, the Big Loop Group applied for local intervener standing
for another of its members, Pekisko Creek Ranch and Cattle Co. Ltd. By way of letter dated June
23, 2009, the Board granted that request. The Board notes Petro-Canada’s submission that by the
time of the commencement of the hearing in this matter, Big Loop Cattle Co. Ltd. no longer had
any interest in the grazing lease and grazing allotment which gave rise to its standing and local
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intervener status, as these interests had been acquired by Pekisko Creek Ranch and Cattle Co.
Ltd. The Board considers Alec C. Burke and Family as well as Pekisko Creek Ranch and Cattle
Co. Ltd. to be qualified to apply for local intervener costs in this matter.

Petro-Canada argued that the total costs awarded to the Big Loop Group should be reduced by
virtue of the other members of the group who were not found by the Board in Decision 2008-029
to be qualified to aﬁply for local intervener costs, which would result in the Big Loop Group
being awarded 2/6™ of any total amount of costs awarded to them by the Board.

The Board notes that section 6.2 of Directive 031A (August 2001) provides that where issues in
conflict are common to a number of local interveners, a group intervention is often appropriate,
and in some instances can result in beneficial effects such as reducing the duplication of
information presented at a hearing. It has been the Board’s longstanding practice to allow
persons who do not satisfy the definition of local interveners to participate in a proceeding as
members of a local intervener group. The Board wishes to continue to encourage the
organization of such group interventions where reasonable and appropriate. As such, the Board
does not agree with the argument of Petro-Canada in this regard and declines to order such a
reduction.

Having said that, the Board wishes to note that four of the six parties who comprise the Big Loop
Group were not found by the Board in Decision 2008-029 to be qualified to apply for local
intervener costs. Accordingly, without their participation in the Big Loop Group, these parties
would not have otherwise been eligible to submit cost claims for consideration by the Board. The
Board notes generally that it would be concerned if parties within such groups who were not
found to be eligible to submit local intervener costs became key drivers of interventions before
the Board, thereby driving up legal and other costs which members of the group who were found
by the Board to be qualified to submit claims for local intervener costs would then purport to
claim as their own. The Board assumes in this matter that this did not occur and thereby
contribute to claims for inflated or increased costs as a result.

Legal Fees and Expenses

Having considered all of the foregoing, the Board finds that not all of the professional fees
incurred by counsel for the Big Loop Group were reasonable and necessary in light of the
particular circumstances of this matter. While some of the submissions made by counsel for the
Big Loop Group were of assistance to the Board in its decision on the applications, the Board has
also carefully considered the comments and concerns of Petro-Canada in this regard. As a result,
the Board finds that certain reductions to the legal fees and expenses of the Big Loop Group are
in order, and are detailed below.

The Board notes that counsel for the Big Loop Group appears to have claimed hours in their time
dockets which precede the issuance of the Notice of Prehearing Meeting, dated February 20,
2008. In accordance with its decision set out above at page 7, section 4.1, the Board declines to
award Mr. S. Carscallen the 32.7 hours claimed for time spent prior to February 20, 2008, Mr. B.
Carscallen the 8.2 hours claimed for time spent prior to February 20, 2008, Ms. Deirdre Lanigan
Kulyk the 0.1 hours claimed for time spent prior to February 20, 2008, and Ms. Hema
Chengkalath the 0.9 hours claimed for time spent prior to February 20, 2008.
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With regard to the fees of Mr. S. Carscallen, the Board notes that the claimed hours in the Big
Loop Group’s Form E2 dated December 15, 2009, and the hours recorded in his time dockets
differ from one another. The total hours claimed in the December 15, 2009 Form E2 are 671.60,
whereas the total hours recorded in his time dockets submitted on October 9, 2009, are 645.10.

Directive 031A (August 2001), section 5.2.1 is clear that all claims for lawyers’ fees must be
supported by a copy of the lawyer’s account including sufficient detail. The Board finds that the
645.10 total hours recorded in the time dockets is the proper figure it should consider when
making an award of costs for legal fees, as this total is substantiated by the dockets themselves.
This amount will, of course, be subject to the adjustments described above and below.

The Board notes the submissions of Petro-Canada that Mr. S. Carscallen displayed a pattern of
disregard for the Board’s rules, processes and directions, beginning with the filing of its
submission, and continuing throughout the hearing.

The Board in a letter dated September 24, 2008, set out a submissions deadline schedule for the
hearing of which all interested parties were advised. The Big Loop Group filed a one-page
submission with the Board on October 14, 2008. It enclosed no expert information or reports.

Petro-Canada by way of letter dated October 20, 2008 objected to the October 14, 2008
submission of the Big Loop Group on a number of grounds, including that it did not meet the
provisions of Rules 10, 17, and 24 of the Rules of Practice, and that it was deficient in a number
of respects. The Big Loop Group responded by letter dated October 22, 2008, arguing that its
submission did comply with the provisions of Rule 17 and 24 of the Rules of Practice, and that
they had previously filed a submission which met the requirements of Rule 10 prior to the
prehearing meeting held on March 18, 2008. The Big Loop Group subsequently filed two expert
reports with the Board on October 24, 2008.

The Board in a letter dated November 5, 2008, considered the submissions of the Big Loop
Group and Petro-Canada on these matters. It noted that the Big Loop Group appeared to have
interpreted the combined effect of Rules 17 and 24 of the Rules of Practice to allow the filing
and service of expert reports separately from and later than when its required submission was
filed and served, as it had filed a short submission in accordance with the deadline of October 14,
2008, and then followed it with two expert reports on October 24, 2008. The Board directed the
Big Loop Group to supplement its submission to the extent possible with greater detail of the
specific facts it intended to prove and to provide an indication of the witnesses it intended to call,
by no later than November 10, 2008, failing which the Board advised it would seriously restrict
the Big Loop Group’s intervention at the hearing to the matters raised in its submission. The Big
Loop Group submitted a supplemental submission on November 10, 2008.

Petro-Canada in a letter dated November 7, 2008, stated that the Board’s November 5, 2008
letter and directions appeared to have been prepared without the Board being aware that three
further reports had been served on it by the Big Loop Group on November 4, 2008. Petro-Canada
requested that the Board direct that the three reports not be admitted in evidence at the hearing.
The Board in a letter dated November 11, 2008, denied the motion of Petro-Canada to exclude
these reports from the hearing scheduled to begin the next day, November 12, 2008, stating it
was interested in hearing the evidence. The Board reiterated that when deadlines are set for
parties’ submissions, those deadlines are intended to include the filing and service of expert
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reports, despite possible interpretations of the combined effect of those deadlines and Rules 17
and 24 of the Rules of Practice.

On January 26, 2009, three days prior to the recommencement of the hearing that week, the Big
Loop Group submitted a supplemental report from Mr. Hermanson. Petro-Canada objected by
way of letter dated January 26, 2009, stating the report had been filed contrary to the submissions
deadline schedule set out by the Board. It further stated that the Big Loop Group’s blatant
disregard for the Rules of Practice was abusive of the Board’s process, and requested that the
Board disregard the late report pursuant to Rule 8(2) of the Rules of Practice.

The Board in a letter dated January 28, 2008, stated that it believed it could be assisted by further
evidence and therefore allowed the report to be submitted. However, notwithstanding this, it
noted this was not the first time the Big Loop Group had submitted materials or evidence after
the Board’s deadlines, and that it is not appropriate for any party to a Board proceeding to
disregard the Rules of Practice by purporting to give the Board and other interested parties
"notice” on the record or in correspondence that further materials, evidence, or other documents
might be forthcoming after those deadlines have passed. The Board stated that such practices are
contrary to the spirit and intent of the Rules of Practice and essentially compromise the principle
of fairness they are designed to promote. The Board further stated that it was disappointed this
had occurred yet again and advised it would deal with this late filing, as well as other instances
of non-compliance with the Rules of Practice, in its Costs Order arising from the proceedings in
a manner that it considered appropriate.

The Board notes the submissions of Petro-Canada that much of Mr. S. Carscallen’s cross-
examination of Petro-Canada’s witnesses was excessive, repetitive and argumentative, resulting
in the hearing being unnecessarily prolonged and resulting in greater costs being incurred by all
parties. The Board has also considered the response of the Big Loop Group in this regard. It
notes that the Big Loop Group cross-examined Petro-Canada’s first witness panel for a total of
approximately five days, on November 12, 13, 14, 19, and 20, 2008. The Board finds that Petro-
Canada’s argument has some merit and that his cross-examination was at times repetitive and
argumentative which did not add value to the proceeding and did not assist the Board in its
decisions on the applications.

Similarly, the Board finds that, while some of the witnesses for the Big Loop Group were of
assistance to the Board in its decision on the applications, some of the witnesses advanced were
unnecessary or unhelpful, and the scheduling of their appearances resulted in prolonging the
proceeding.

The Board notes that on December 19, 2008, prior to Ms. Beunder being called as a witness in
the proceeding, Mr. S. Carscallen, stated at page 3767 of the transcript, lines 9 to 12, that they
had contemplated calling her as a witness along with Mr. Hermanson, but that it really wasn’t
necessary to do so. With regard to Mr. Bartlett, the Board notes that there were discussions at the
hearing on December 19, 2008 regarding the timing of his evidence, as he was to be out of the
country until February 2009 and the Big Loop Group had intended on calling him as a non-
expert witness regarding routing of the trunkline.

Not only was the evidence of Ms. Beunder, Mr. Hermanson (both of which are discussed in
greater detail below at pages 18 and 19), and Mr. Bartlett of limited assistance to the Board in its
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decision on the applications, the difficulties in scheduling their appearances took up valuable
hearing time in an already lengthy proceeding and resulted in prolonging the hearing.

Having considered all of the foregoing, the Board finds that the Big Loop Group’s instances of
noncompliance with the Rules of Practice, its failures to comply with the Board’s processes and
directions in this proceeding, as well as its carrying out with practices at the hearing which were
unnecessary and which resulted in prolonging an already lengthy proceeding, do warrant a
reduction in its cost award. The Board orders a reduction of the total amount of legal fees
awarded to the Big Loop Group in the amount of twenty percent (20%). This reduction is
ordered with a view to recognizing non-compliant conduct and with a view to reinforcing to
applicants and interveners that the Board’s Rules of Practice, processes, and directions are to be
complied with in order to best ensure the principles of natural justice and procedural fairness
they are designed to foster and promote are available to all parties that appear before it.

With regard to the fees of Mr. B. Carscallen, the Board notes that the claimed hours in the Big
Loop Group’s Form E2 dated December 15, 2009, and the hours recorded in his time dockets
differ from one another. The total hours claimed in the December 15, 2009 Form E2 are 550.30,
whereas the total hours recorded in his time dockets submitted on October 9, 2009, are 529.40.
Pursuant to section 5.2.1 of Directive 031A (August 2001), the Board finds that the 529.40 total
hours recorded in the time dockets is the proper figure it should consider when making an award
of costs for legal fees, as this total is substantiated by the dockets themselves. This amount will,
of course, be subject to the adjustments described above and below.

With regard to the fees of articling students Ms. Grice and Ms. Quinn, the Board notes that the
claimed hours in the Big Loop Group’s Form E2 dated December 15, 2009, and the hours
recorded in their time dockets differ from one another. The total hours claimed in the December
15, 2009 Form E2 for Ms. Grice are 29.70 and for Ms. Quinn are 8.50, whereas the total hours
recorded in the time dockets submitted on October 9, 2009, are 27.80 and 13.10, respectively.
Pursuant to section 5.2.1 of Directive 031A (August 2001), the Board finds that the 27.80 and
13.10 total hours recorded in the time dockets for Ms. Grice and Quinn, respectively, are the
proper figures it should consider when making an award of costs for legal fees, as these totals are
substantiated by the dockets themselves. This amount will, of course, be subject to the
adjustments described above and below.

With regard to the fees claimed by the Big Loop Group for Mr. G. Ken Little and Mr. Michael
Niven, the time dockets provided by the Big Loop group do not show any time entries for these
counsel. Pursuant to section 5.2.1 of Directive 031A (August 2001), these fees are disallowed.

With regard to the fees of paralegal Ms. Grant, the Board notes that the claimed hours in the Big
Loop Group’s Form E2 dated December 15, 2009, and the hours recorded in their time dockets
differ from one another. The total hours claimed in the December 15, 2009 Form E2 for Ms.
Grant are 4.60, whereas the total hours recorded in the time dockets submitted on October 9,
2009, are 1.80. Pursuant to section 5.2.1 of Directive 031A (August 2001), the Board finds that
the 1.80 total hours recorded in the time dockets for Ms. Grant is the proper figure it should
consider when making an award of costs for legal fees, as this total is substantiated by the
dockets themselves.

The Board also notes the comments of Petro-Canada that the Big Loop Group failed to provide
its detailed statements of account when submitting both its initial and supplemental cost claims.
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Section 6.3.1 of Directive 031A (August 2001) provides that all cost claims submitted by a
lawyer should be supported by a copy of the lawyer’s account and must include sufficient detail
to demonstrate that all items billed were necessary and related to the proceeding. While these
were provided eventually in the replies of the Big Loop Group to the comments of Petro-Canada
in submissions dated October 9, 2009 and April 19, 2010, not only did Petro-Canada state that
this late submission afforded them less of an opportunity with which to examine the claims being
advanced and comment thereupon, but the Board notes that the late submission of these
important materials also rendered its consideration of these claimed costs more difficult.

Finally, the claims for expenses and disbursements in the supplemental costs claim of the Big
Loop Group appear to be generally reasonable in light of the particular circumstances of this
matter. The Board awards these in full.

As such, the Board hereby makes an award of costs to Carscallen Leitch LLP for professional
fees, disbursements, and expenses as follows:

Disbursements Disbursements

Professional fees and expenses and expenses
claimed Professional fees  Reduction claimed awarded Reduction
$254,003.50 $187,917.60 $66,085.90 $9,042.55 $9,042.55 $0

Expert Fees and Expenses
Charles Mamo, Timothy Kaminski, Cheryl Bradley, Lorne Fitch, and David Mayhood

Having considered all of the foregoing, the Board finds that the claimed fees for these experts
were generally reasonable and necessary in light of the particular circumstances of this matter.
As can be seen in Decision 2010-022, the evidence given by these witnesses regarding, among
other things, wolves, rare vegetation and vegetation communities, and surface water quality and
fisheries was helpful to the Board in its decision on the applications. The Board also finds that
the claimed expenses and disbursements for these experts appear to be reasonable under the
circumstances.

As such, the Board hereby makes an award of costs to Carscallen Leitch LLP for these experts’
professional fees, disbursements, and expenses as follows:

Disbursements  Disbursements

Professional  Professional and expenses and expenses
fees claimed feesawarded Reduction claimed awarded Reduction
Mr. C. Mamo and
Mr. T. Kaminski
(SACC) $7,620.00 $7,620.00 $0 $300.00 $300.00 $0
Ms. C. Bradley $4,460.00 $4,460.00 $0 $0 $0 $0
Mr. L. Fitch $8,450.00 $8,450.00 $0 $372.00 $372.00 $0
Mr. D. Mayhood $4,050.00 $4,050.00 $0 $0 $0 $0
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Kristi Beunder and David Hermanson

In Decision 2010-022, at pages 26 and 27, the Board stated how it had considered an alternative
route to the Mazeppa plant proposed by Ms. Beunder of Longview Planning and Design. She had
prepared a report entitled “Sullivan Field Route Assessment - Alternative Alignment to the
Mazeppa Partnership Processing Facility” and she gave evidence at the hearing on January 30,
2009. The Board noted she was not asked to make any comparisons with or challenge Petro-
Canada’s applied-for Eden Valley route in her analysis. The Board also noted she had never
designed a pipeline route, had not, in the preparation of her report, received any input from
construction specialists, landscape planning specialists, or environmental scientists, and had not
read any of Petro-Canada’s application materials. She was not aware of and did not consider
potential impacts on native vegetation, grasslands and visual resources. She also did not address
best practice setbacks from the Highwood River basin, the ERCB Directive 071 ERP regulations,
increasing country residential and industrial development in the region, the fact that the majority
of the length of the route would cross private or deeded lands, the routing challenge posed by the
OH Ranch Heritage Rangeland, and differing pipeline setback distances. No other evidence from
other Interveners was adduced to show that this alternative route to Mazeppa was viable. The
Board gave Ms. Beunder’s report and evidence little weight and found that the alternative route
to the Mazeppa plant put forward by the Big Loop Group was not a viable alternative route.

In Decision 2010-022, the Board also considered the arguments of Interveners that the 541/940
route would have less impact on the area and would be a better option than Petro-Canada’s
applied-for Eden Valley route in a number of ways. It considered the report submitted by Mr.
Hermanson, which concluded that the 541/940 route was preferable to Petro-Canada’s applied-
for Eden Valley route. Mr. Hermanson was a pipeline estimator whose company was not
licensed to practice engineering, and he had never been involved in the construction of a pipeline
with similar characteristics to the proposed trunk line. In preparing his report, he undertook a
desktop review of the feasibility of horizontal directional drilling (HDD) on the 541/940 route
and did not undertake any geotechnical review of the Eyrie Gap. Mr. Hermanson was not
retained or qualified to express an expert opinion on the feasibility or constructability of pipeline
routing or HDD options for the Project. In his report, he did not consider other factors or
impediments to this route, nor did he consider the presence of wildlife zones, potential watershed
and fisheries impacts, the presence of important historical sites, reclamation and visual
considerations, public safety, setbacks, or the input of any other qualified professionals. Notably,
he did not consider the 2350 m HDD with no contingency plan to be an obstacle in his evidence.
The Board gave the Hermanson report and evidence little weight in Decision 2010-022 and
found that the comparison provided by Mr. Hermanson’s evidence of Petro-Canada’s applied-for
Eden Valley route and the 541/940 route was simplistic, not objective, and prepared by a lay
person who was not an expert in the consideration of any of the 45 factors set out, and that as a
result, the comparison was of no value to it.

Further, with regard to Mr. Hermanson’s claimed expenses of $35,931.51, the Board finds that
these are better characterized as fees under his claim. Tab D of the Big Loop Group’s
supplemental costs claim response dated October 9, 2009, contains invoices which the Big Loop
Group asserts provides the backup for these claimed expenses. Upon review, these expenses
appear to predominantly consist of hours incurred by two contractors hired on behalf of Mr.
Hermanson’s company to complete field work and analysis, while Mr. Hermanson worked out of
the province prior to the hearing. As such, the Board is of the view the claimed $35,931.51 in

18 « ERCB Energy Cost Order 2011-002 (May 24, 2011)



Petro-Canada, Applications for Eleven Well Licences, One Multiwell Gas Battery Licence, and Two Pipeline Licences

expenses for Mr. Hermanson is more properly claimed as fees under his claim and will consider
this amount combined with his amount of $37,050.00 in claimed fees, for a total amount of
$72,981.51.

Having considered all of the foregoing, the Board declines to award Carscallen Leitch LLP its
claimed costs for these experts. However, it has decided in this particular instance to exercise its
discretion and make nominal awards for some of these experts’ fees and expenses. The Board
awards Carscallen Leitch LLP the amount of twenty-five percent (25%) of Ms. Beunder’s fees
and declines to make any award for her expenses. The Board also awards Carscallen Leitch LLP
the amount of twenty-five percent (25%) of Mr. Hermanson’s fees. As such, the Board hereby
makes an award of costs to Carscallen Leitch LLP for these experts’ professional fees as follows:

Disbursements  Disbursements

Professional  Professional and expenses and expenses
fees claimed  fees awarded Reduction  claimed awarded Reduction
Ms. K. Beunder
(Longview
Planning and
Design) $4,880.00 $1,220.00 $3,660.00  $858.00 $0 $858.00
Mr. D. Hermanson
(Landmark
Projects) $72,981.51 $18,245.38 $54,736.13 %0 $0 $0

Summary of Costs Awarded

Disbursements  Disbursements

Professional  Professional and expenses and expenses
fees claimed fees awarded Reduction claimed awarded Reduction
Carscallen Leitch
LLP $254,003.50  $187,917.60  $66,085.90  $9,042.55 $9,042.55 $0
Mr. C. Mamo and
Mr. T. Kaminski
(SACC) $7,620.00 $7,620.00 $0 $300.00 $300.00 $0
Ms. C. Bradley $4,460.00 $4,460.00 $0 $0 $0 $0
Mr. L. Fitch $8,450.00 $8,450.00 $0 $372.00 $372.00 $0
Mr. D. Mayhood $4,050.00 $4,050.00 $0 $0 $0 $0
Ms. K. Beunder
(Longview
Planning and
Design) $4,880.00 $1,220.00 $3,660.00 $858.00 $0 $858.00
Mr. D. Hermanson
(Landmark
Projects) $72,981.51 $18,245.38 $54,736.13  $0 $0 $0
TOTAL AMOUNTS
AWARDED $231,962.98 $9,714.55

Amounts already paid to the Big Loop Group

Petro-Canada made an interim payment of funds to the Big Loop Group on January 27, 2010 in
the amount of $90,592.70. This amount shall be subtracted from the final total amount awarded
to the Big Loop Group.
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6 ROYAL ADDERSON AND BAR AD RANCHES

On July 30, 2009, Adderson submitted a costs claim for legal fees and honoraria in the amount of
$156,164.00, expert fees in the amount of $89,542.50, expenses in the amount of $9,123.99 and
GST in the amount of $12,629.54, for a total costs claim of $267,469.03.

6.1 Views of Petro-Canada
Petro Canada replied to the cost claim of Adderson on August 12, 2009.

Regarding legal fees and expenses, Petro-Canada submitted that the hourly rates charged by
counsel for Adderson exceeded the amounts set out in the Scale of Costs in Directive 031A
(August 2001), and that they be adjusted as follows:

« Mr. Gavin Fitch billed 74.4 hours at $350.00/hour — should be reduced to $250.00/hour for a
reduction of $7,440.00.

« Mr. David Farmer billed 11.9 hours at $180.00/hour — should be reduced to $140.00/hour for
a reduction of $476.00.

« Mr. Warren Woo billed 3.2 hours at $180.00/hour — should be reduced to $140.00/hour for a
reduction of $128.00. Mr. Woo also billed 7.3 hours at $165.00/hour — should be reduced
$140.00/hour for a reduction of $182.50.

It stated that this would result in a total reduction of these legal fees in the amount of $8,226.50.

It submitted that the articling student for counsel for Adderson claimed a rate of $150.00/hour
when the Scale of Costs in Directive 031A (August 2001) only allows for an hourly rate of
$90.00 for articling students; therefore, the student’s fees should be reduced by $1,638.00.

It noted that costs for two paralegals had been submitted without explanation or justification,
which should be either denied entirely or reduced to the rate set out in the Scale of Costs in
Directive 031A (August 2001) which provided for $65.00/hour for paralegals as opposed to the
$110.00 and $135.00/hour claimed, resulting in a reduction of $2,233.00 if no paralegal time was
allowed or a reduction of $1,889.00 if Directive 031A (August 2001) Scale of Costs rates were
used.

It submitted that the April 16, 2009 account included charges not related to the hearing which
should be denied. These entries included charges for a May 20, 2009 phone call and the May 21,
2009 material regarding Court of Appeal matters. Petro-Canada stated the total reduction to that
account should be $465.00.

Petro-Canada noted that the travel time claimed on behalf of counsel for Adderson appeared to
have been charged at the full hourly rate as opposed to half the hourly rate as set out in the Scale
of Costs in Directive 031A (August 2001). In addition, no breakdown was provided of entries for
the actual travel time to and from the site or residences to the hearing. It stated that there should
be a reduction of $640.00 in the November 14, 2008 account, $1,980.00 in the November 28,
2008 account, $1,670.00 in the December 31, 2008 account, and $250.00 in the July 27, 2009
account to reflect the rates allowed by the Scale of Costs in Directive 031A (August 2001),
resulting in a total reduction of $4,540.00.
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With regard to Intervener honoraria, Mr. Adderson claimed an honorarium of $1,400.00, which
Petro-Canada took no issue with in its September 24, 2009 or April 8, 2010 submissions.

Regarding the fees and expenses of Dr. Bruce F. Leeson, Petro-Canada was of the view that his
account included significant amounts of time spent and claimed for which were not directly
related to the evidence he provided at the hearing. Petro-Canada took issue with entries made on
March 18, May 2, July 15, July 28, September 1, 2008, January 19 and January 20, 2009. It
submitted that the claim for Dr. Leeson’s fees and expenses should be reduced by 64 hours for
the time incurred on those dates, for a total reduction of $8,000.00. It noted that a breakdown
was not provided for his travel time, and that the entries for October 17, November 12,
November 14, and December 12, 2008 all included significant travel in the range of 2 hours per
day. It submitted that there should be a reduction in his travel costs of $125.00 per day for a total
reduction of $500.00.

Regarding the fees and expenses of Dr. Brad Stelfox, Petro-Canada argued that the evidence he
provided was of limited value and that his report was of poor quality, containing unintelligible
graphics, unsupported opinions, and unrelated examples. It submitted that his account be reduced
by half for a total reduction of $21,131.15. Petro-Canada further submitted that Dr. Stelfox took
excessive time for the completion of his undertakings. The account indicated he recorded 48
hours to respond to undertakings, and Petro-Canada took the position that he had not properly
responded to some of the undertaking requests. It suggested that his account for responding to
undertakings should also be reduced by half, for a total reduction of $4,750.00.

Regarding the fees and expenses of Mr. David Finch, Petro-Canada submitted that the value of
his evidence to the project was minimal, and noted that he had acknowledged under cross-
examination that Petro-Canada had complied with all necessary legislative requirements. It
submitted that the costs claimed for Mr. Finch should be denied entirely, and that the Board
should also take note that he did not break out his travel time which should be charged at half.

With regard to the fees of Mr. A. Grant MacHutchon, Petro-Canada was of the view that the 200
hours he claimed were excessive. It stated that Mr. MacHutchon did not carry out a field
investigation, did not review all of the material and that his evidence was of questionable
assistance to the panel. In addition, his travel time was not broken down. It submitted that Mr.
MacHutchon’s claim should be reduced by half for a total reduction of $8,413.67.

6.2 Views of Royal Adderson and Bar AD Ranches
Adderson responded to the comments of Petro-Canada on August 28, 2009.

Adderson was of the view that if the hourly rate for its articling student was reduced, it should
only be reduced to $140.00 per hour as opposed to $90.00 per hour for a total reduction of
$271.00, not $1,638.00 as requested by Petro-Canada. Should the Board not agree, then
Adderson stated it agreed with Petro-Canada’s submission.

Adderson submitted that the time charged in relation to the use of two paralegals was reasonable
and within the usual course of duties for paralegals at McLennan Ross LLP. The majority of the
time incurred by the paralegals was for obtaining and reviewing Land Titles documents and
Sustainable Resources documents, requiring training with land titles software as well as a greater
level of expertise. It submitted these costs should be awarded in full.
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Adderson agreed that time entries that were not related to the hearing should not be awarded. It
also agreed that an adjustment was necessary with respect to the travel time incurred by counsel
for Adderson and advised they would adjust their claim accordingly.

Regarding the fees and expenses of Dr. Leeson, Adderson disagreed with Petro-Canada’s
assertion that his account should be reduced. Dr. Leeson billed his time at half the amount an
expert with his experience could charge under the Directive 031A (August 2001) Scale of Costs.
Adderson submitted that his attendance at the prehearing meeting was necessary to provide him
with critical background information that contributed to his evidence. The time entries of May 2,
July 15, July 28 and September 1, 2008, were incurred when he did an examination of the well
sites and pipeline route. Adderson submitted that those entries were appropriate as Dr. Leeson
provided an on-the-ground account of the area that would be impacted by the proposed
development; and as a result, the evidence he presented was detailed and provided a unique
understanding of the area. Adderson took no issue with the adjustment requested by Petro-
Canada for Dr. Leeson’s travel time.

Regarding the fees and expenses of Dr. Stelfox, Adderson disagreed strongly with Petro-
Canada’s assessment of Dr. Stelfox’s evidence, submitting that the form of detailed cumulative
effects analysis employed by Dr. Stelfox and the ALCES model, respectfully, are novel to Board
proceedings and that accordingly, it is understandable why some may discount them as they are
outside the traditional conceptualization of developmental impacts. Adderson noted the Board
has found Dr. Stelfox’s evidence to be helpful in other matters, namely in Decision 2009-008
(Report of the Joint Review Panel Established by the Federal Minister of the Environment and
The Alberta Energy and Utilities Board; EnCana Corporation, Shallow Gas Infill Development
Project, Suffield National Wildlife Area). It was of the view that Dr. Stelfox was just as helpful in
this proceeding and that his evidence provided considerable value and took a realistic and
proactive approach to the issues before the Board.

Adderson submitted that Petro-Canada did not realize that the undertakings requested of Dr.
Stelfox in fact required a great deal of simulation analysis. Petro-Canada had an issue with an
apparent discrepancy in the regional study area and stated that it felt that the issue remained
unresolved and cast doubt upon Dr. Stelfox’s entire analysis. Adderson submitted that Dr.
Stelfox had acknowledged the discrepancy, explained it and advised that it had no bearing.
Adderson was of the view that Petro-Canada had a problem with the answer to the undertaking
and that Petro-Canada felt that it warranted a reduction to Dr. Stelfox’s time.

Adderson argued that Petro-Canada’s position that Dr. Stelfox had not replied to one of the
undertakings was being used as a reason for Petro-Canada to discount Dr. Stelfox’s claim. Dr.
Stelfox did not ignore the undertaking, but in fact had advised that the time allotted to answer it
was inadequate. In the view of Adderson that was an appropriate response, since Dr. Stelfox did
not delay the proceeding further. Adderson stated that Petro-Canada could have brought a motion
to have Dr. Stelfox compelled to answer. It did not, and Adderson submitted that this was an
insufficient ground for discounting Dr. Stelfox's claim.

Regarding the fees and expenses of Mr. Finch, Adderson submitted that his evidence provided
perspective, not one of science or of economics, but one that considered the uniqueness of the
impact of our history in the context of development, both past and present, which was of
considerable importance to the interveners affected by the proposed development. Adderson
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agreed that Mr. Finch’s travel time was in fact not noted in the costs claim and submitted that it
should be recorded as $450.00.

Regarding the fees and expenses of Mr. MacHutchon, Adderson noted that his time was billed at
$75.00 per hour less than was allowed in the Directive 031A (August 2001) Scale of Costs. Mr.
MacHutchon is a recognized leader in his field and he provided a thorough and detailed analysis
of Petro-Canada’s assessment of the impact that the proposed development will have on grizzly
bears in the area. While Mr. MacHutchon did not carry out any field investigations specifically
for this case, this did not mean his evidence was inaccurate, as he had previously carried out
extensive investigations and, if anything, his reliance on previous studies likely resulted in
greater efficiencies for this proceeding, resulting in cost savings for all.

With respect to Mr. MacHutchon’s travel time, the invoice indicates that he made two trips, one
to the site and one to the hearing, both from his home in Nelson, British Columbia. Adderson
submitted that due to the fact that Mr. MacHutchon billed below the Scale of Costs, no reduction
should be made for his travel.

6.3 Supplemental Costs Claim of Royal Adderson and Bar AD Ranches

On February 8, 2010, Adderson submitted a supplemental costs claim for legal fees and
honoraria in the amount of $5,530.00, expenses in the amount of $215.06 and GST in the amount
of $287.26, for a total costs claim of $6,032.32.

6.4 Views of Petro-Canada

Petro-Canada submitted that as per the Scale of Costs contained in Directive 031A (August
2001), the supplemental costs claimed by Adderson should be reduced to $3,950.00 for fees with
a corresponding reduction in GST to $197.50 for a total of $4,147.50 as opposed to the
$5,806.50 claimed.

6.5 Views of the Board
McLennan Ross LLP

Having considered all of the foregoing, the Board finds most of the professional fees incurred by
counsel for Adderson to be reasonable and necessary in light of the particular circumstances of
this matter. The professional fees incurred were generally in line with the scope and nature of the
proceeding and the submissions made by counsel for Adderson were of assistance to the Board
in its decision on the applications.

Having said that, the Board notes that the hourly rate amounts claimed by counsel for Adderson
were not all based on the rates set out in the Scale of Costs in Directive 031A (August 2001).
Specifically, Mr. Fitch claimed 74.40 hours at a rate of $350.00 per hour, Mr. Farmer claimed
11.90 hours at a rate of $180.00 per hour, and Mr. Woo claimed 3.20 hours at a rate of $180.00
per hour and 7.30 hours at a rate of $165.00 per hour, respectively. None of these claims are in
accordance with the Scale of Costs in Directive 031A (August 2001). These claims for
professional fees will be calculated as per the hours claimed, but in accordance with the
prescribed hourly rates set out in Directive 031A (August 2001).
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With regard to Mr. Both, Ms. Jahraus, and Ms. McMillan, the Board notes that they too have
claimed hourly rates which exceed those provided for in the Scale of Costs in Directive 031A
(August 2001). These claims will be calculated as per the hours claimed, but in accordance with
the prescribed hourly rates set out in Directive 031A (August 2001).

The Board notes the comments of Petro Canada and Adderson regarding the reduction in travel
time for counsel, as well as the legal fees claimed for time spent which was unrelated to the
hearing but related to a Court of Appeal matter stemming from this proceeding, and is in
agreement with the proposed reductions of $4,540.00 and $465.00, respectively.

With regard to the $6,869.46 claimed in expenses and disbursements by counsel for Adderson,
these as well appear to be generally reasonable and necessary in light of the particular
circumstances of this matter. The Board awards them in full.

With regard to Intervener honoraria, the Board notes Petro-Canada’s suggested amount of
$1,400.00 and is prepared to grant Mr. Adderson his claimed attendance honoraria in the amount
of $1,400.00.

With regard to the supplemental costs claim advanced by counsel for Adderson, the Board notes
that the hourly rate amounts claimed by counsel for Adderson were not based on the rates set out
in the Scale of Costs in Directive 031A (August 2001). Specifically, Mr. Fitch claimed 15.80
hours at a rate of $350.00 per hour. This claim is not in accordance with the Scale of Costs in
Directive 031A (August 2001). These claims for professional fees will be calculated as per the
hours claimed, but in accordance with the prescribed hourly rates set out in Directive 031A
(August 2001). The Board also finds that the claims for expenses and disbursements in the
supplemental costs claim of Adderson appear to be generally reasonable in light of the particular
circumstances of this matter and awards them in full.

As such, the Board hereby makes an award of costs to McLennan Ross LLP for professional
fees, disbursements, and expenses as follows:

Professional fees  Professional fees Disbursements Disbursements

and honoraria and honoraria and expenses and expenses

claimed awarded Reduction claimed awarded Reduction
$161,694.00 $141,043.50 $20,650.50 $7,084.52 $7,084.52 $0

Experts’ Fees and Expenses

Having considered all of the foregoing, the Board finds that the claimed fees for these experts
were generally reasonable and necessary in light of the particular circumstances of this matter.

With regard to the fees claimed for Mr. Richard Wright, while noise was not a central issue in
the proceeding, the Board appreciates that it was an issue which still necessitated expert
evaluation in order to determine the level of focus that Adderson chose to devote to it, as
opposed to the other issues he chose to focus on at the hearing, given the proximity of the
Adderson residence to the proposed central facility location.

Regarding the fees and expenses claimed for Dr. Bruce Leeson, as can be seen in Decision 2010-
022, his evidence regarding, among other things, the central facility location, as well as
backcountry camping and hunting activities in the context of emergency response planning was
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of some assistance to the Board in its decision on the applications. However, the Board is
mindful of the reduction suggested by Petro Canada to Mr. Leeson’s travel time expenses, as
well as the agreement regarding same from counsel for Adderson, and so reduces his travel
expenses accordingly, in the amount of $500.00.

Regarding the fees claimed for Dr. Brad Stelfox, as can be seen in Decision 2010-022, his
evidence regarding, among other things, the Southern Foothills Study, the Alberta Landscape
Cumulative Effects Simulator model, and cumulative project effects was of some assistance to
the Board in its decision on the applications.

With respect to the fees claimed for Mr. David Finch, the Board finds that his evidence was
demonstrative of a unique perspective in terms of presenting the history of the area in the context
of development both past and present, and was of some assistance to the Board in its decision on
the applications.

Regarding the fees and expenses claimed for Mr. A. Grant MacHutchon, as can be seen in
Decision 2010-022, his evidence regarding, among other things, grizzly bears, their habitat, and
their mortality risks was of some assistance to the Board in its decision on the applications.

With the exception of the reduction in travel time for Dr. Leeson as noted above, the Board also
finds that the claimed expenses and disbursements for these experts appear to be reasonable
under the circumstances.

As such, the Board hereby makes an award of costs to McLennan Ross LLP for these experts’
professional fees, disbursements, and expenses as follows:

Disbursements  Disbursements

Professional  Professional and expenses and expenses

fees claimed fees awarded Reduction claimed awarded Reduction
Mr. R. Wright $1,017.50 $1,017.50 $0 $0 $0 $0
Dr. B. Leeson $22,250.00 $22,250.00 $0 $1,131.75 $631.75 $500.00
Dr. B. Stelfox $40, 250.00 $40,250.00 $0 $0 $0 $0
Mr. D. Finch $11,025.00 $11,025.00 $0 $72.00 $72.00 $0
Mr. AG.
MacHutchon $15,000.00 $15,000.00 $0 $1,059.78 $1,059.78 $0

Summary of Costs Awarded

Disbursements  Disbursements

Professional ~ Professional and expenses and expenses
fees claimed feesawarded Reduction claimed awarded Reduction
McLennan Ross
LLP $161,694.00  $141,04350  $20,650.50 $7,084.52 $7,084.52 $0
Mr. R. Wright $1,017.50 $1,017.50 $0 $0 $0 $0
Mr. B. Leeson $22,250.00 $22,250.00 $0 $1,131.75 $631.75 $500.00
Dr. B. Stelfox $40,250.00 $40,250.00 $0 $0 $0 $0
Mr. D. Finch $11,025.00 $11,025.00 $0 $72.00 $72.00 $0
Mr. A.G.
MacHutchon $15,000.00 $15,000.00 $0 $1,059.78 $1,059.78 $0
TOTAL AMOUNTS
AWARDED $230,586.00 $8,848.05
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Amounts already paid to Adderson

The Board made an award of advance funding to Adderson in the amount of $6,348.43 on June
17, 2008, and an award of interim funding to Adderson on December 15, 2009 in the amount of
$65,000.00. These amounts shall be subtracted from the final total amount awarded to Adderson.

7 PEKISKO GROUP

On September 8, 2009, the Pekisko Group submitted a costs claim for legal fees in the amount of
$132,650.00, expert fees in the amount of $30,250.00, honoraria in the amount of $13,500.00,
expenses in the amount of $9,315.73 and GST in the amount of $8,207.88, for a total costs claim
of $193,923.61.

7.1 Views of Petro-Canada

With regard to legal fees, Petro-Canada stated that no backup was provided for the time incurred
by counsel for the Pekisko Group, and that the claim of 272.4 hours for hearing attending was
excessive, as he was not in attendance for the full 21 days that the hearing took place.

With regard to the fees and expenses of Mr. Marc Tremblay, it submitted that his evidence was
of no value to the hearing and that the claim for his fees and expenses should be denied entirely.

With regard to the fees of Dr. Richard Kennedy, it submitted that his claim for 101 hours of
preparation did not provide a breakdown of what those hours entailed, the hours he claimed for
preparation and attendance were excessive, and the evidence he presented was general in nature
and not specific to the Project. Petro-Canada submitted that his preparation time should be
reduced by half and that his attendance time should be reduced to reflect the actual amount of
time that he spent at the hearing, for a reduction of $74,000.00.

With regard to Intervener honoraria, it submitted that honoraria for Charles Lockton, Mac
Blades, Francis Gardiner, and Gordon Cartwright should be fixed at $1,400.00, the amount it
agreed to pay Mr. Adderson as an honorarium, as honoraria awarded should be consistent
throughout the various cost claims. This would result in a reduction of $5,400.00. It stated that
Mr. Dayment was not an Intervener, his evidence was not focused on the application, and it was
of no value to the Board, which should result in a reduction in his claim for honoraria and
expenses of $3,497.65. It further submitted that no honoraria should be awarded to Lorena
Blades, Harvey Gardiner, or Wendy Cartwright, as they did not provide any evidence at the
hearing.

With regard to Intervener expenses, it submitted that those of Mr. Blades, Mr. Harvey Gardiner
and Mrs. Cartwright should be denied as they did not present evidence at the hearing, resulting in
a reduction of $2,573.10. It also submitted that Mr. Blades, Mr. Frances Gardiner, and Mr.
Cartwright all claimed mileage at $0.50 per kilometer which is above the maximum allowable
rate set out in the Scale of Costs in Directive 031A (August 2001). The adjustment to the
allowable rate would result in a reduction of $819.90.
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7.2 Views of Pekisko Group

With regard to legal fees, the Pekisko Group submitted that the claimed hearing days combined
preparation, attendance, and travel time in one figure. Travel time included on each day was 0.8
hours, which represents one half of the actual 1.6 hour round trip travel time. The daily figure
also included a preparation component of up to 4 or 5 hours. It acknowledged that the time
recording did not separate out the preparation and attendance figures for a hearing day, and
acknowledged that it appeared that November 12, 2008 to March 5, 2009 were recorded as
attendance time, even though some days consisted of preparation time only. It submitted that the
overall hours claimed were correct, even though somewhat miscategorised.

With regard to Mr. Tremblay’s fees and expenses, it submitted that although the public opinion
poll presented by Leger Marketing was not determinative of any issue before the Board, that the
evidence was of possible interest to the Board, was presented in a reasonably precise fashion,
and the fees were not out of line with other expert fees in the proceeding.

With regard to Dr. Kennedy’s fees, it acknowledged that an error was made in the allocation of
Dr. Kennedy’s time between preparation and attendance in its cost claim of September 8, 20009.
The 9.0 hours recorded for January 20, 2009 were for hearing attendance with the remainder of
the hours recorded being preparation time It stated that the claim for his fees from December 16
and 30, 2008 refers to his review of hearing transcripts and preparation for his testimony. It
stated that Dr. Kennedy did not charge time or expenses for his travel to and from Pincher Creek
or for his accommodation on January 19 and 20, 20009. It further submitted his hourly rate of
$200.00 was reasonable.

With regard to Intervener honoraria and expenses, it submitted that all members for whom
honoraria was claimed expended a great deal of time organizing and preparing for the group’s
submission. Numerous organizational meetings were held and all were extensively involved in
providing instructions to counsel. It submitted that Mr. Dayment expended a great deal of time
and effort developing a presentation with respect to animal health concerns and in assisting
counsel and Dr. Kennedy in their preparations. It submitted that the contributions of Mrs. Blades,
Harvey Gardiner, and Mrs. Cartwright were as valuable as those of other members of the
Pekisko Group and that they should be compensated for their expenses in the same way. It also
agreed that the appropriate mileage rate was $0.30 per/km.

7.3 Supplemental Costs Claim of Pekisko Group

On March 24, 2010, the Pekisko Group filed a supplemental costs claim for an additional
$9,450.00 in legal fees, $52.70 in disbursements and GST in the amount of $475.14, for a total
supplemental claim of $9,977.84.

7.4 Views of Petro-Canada

Petro-Canada submitted that at least half of the legal fees claimed in the supplemental costs
claim relate to the rehearing application, which was unnecessary and prolonged the hearing
process resulting in additional costs to all parties. It submitted that the supplemental costs claim
should be reduced by half.
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7.5 Views of Pekisko Group

By correspondence dated July 27, 2010, the Pekisko Group confirmed it would not be making
any further submissions.

7.6 Views of the Board
Wilson Laycraft

Having considered all of the foregoing, the Board finds most of the professional fees incurred by
counsel for the Pekisko Group to be reasonable and necessary in light of the particular
circumstances of this matter. The professional fees incurred were generally in line with the scope
and nature of the proceeding and the submissions made by counsel for the Pekisko Group were
of some assistance to the Board in its decision on the applications.

Having said that, the Board notes that the Pekisko Group’s supplemental costs claim contains
entries totaling 2.3 hours, which relate to the preparation for a claim for an award of costs.
Pursuant to section 5.1 of Directive 031A (August 2001), at pages 5 and 6, these costs are not
generally considered reasonable and the Board declines to make an award for them.

As such, the Board hereby makes an award of costs to Wilson Laycraft for professional fees,
disbursements, and expenses as follows:

Disbursements Disbursements

Professional fees  Professional fees and expenses and expenses
claimed awarded Reduction claimed awarded Reduction
$142,100.00 $141,525.00 $575.00 $3,109.93 $3,109.93 $0

Expert fees and expenses
Marc Tremblay and Richard Kennedy

Having considered all of the foregoing, the Board finds that the evidence given by these
witnesses regarding, among other things, the results of a public opinion poll and animal health
risk assessments generally was of only limited assistance to the Board in its decision on the
applications. With regard to the evidence of Mr. Tremblay, the Board found it to be, among other
things, narrow in scope and unhelpful in its decision on the applications. Accordingly, the Board
makes no award of costs for the fees of Mr. Tremblay. As for Mr. Kennedy, while the Board in
Decision 2010-022 found his evidence to be generic in nature, the Board is of the view that his
evidence was of some, albeit limited, assistance to it in its decision on the applications.
Accordingly, the Board awards half of his claimed fees for his contribution to the proceeding,

As such, the Board hereby makes an award of costs to Wilson Laycraft for these experts’ fees as
follows:

Professional Professional Expenses Expenses

fees claimed fees awarded Reduction claimed awarded Reduction
Mr. M. Tremblay $1,750.00 $0 $1,750.00 $88.25 $0 $88.25
Mr. R. Kennedy $28,500.00 $14,250.00 $14,250.00 $0 $0 $0
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Intervener honoraria and expenses
Parties eligible to submit claims for local intervener costs as per Decision 2008-029

Having considered all of the foregoing, the Board finds that Mac Blades (Rocking P Ranch),
Lorena Blades (Rocking P Ranch), Harvey Gardiner (Bluebird Valley Ranch), and Francis
Gardiner (Mt. Sentinel Ranch) are all eligible to submit claims for awards of costs, pursuant to
section 5.1 of Decision 2008-029, at pages 6 and 7.

The Board is also mindful of section 6.2.1 of Directive 031A (August 2001) which provides that

up to four organizers may receive honoraria in recognition of their efforts for group organization,
and that those awards are generally within the range of $300.00 to $500.00 per organizer. Section
6.2.1 goes on to state that in exceptional cases when the necessary preparation time is substantial,
honoraria in excess of $500.00, up to a maximum of $2,500.00, may be considered.

In its September 27, 2009 submission, Petro-Canada submitted that Mr. Blades, Mr. Francis
Gardiner, and Mr. Cartwright should all receive honoraria in the amount of $1,400.00, consistent
with what Adderson had claimed. The Board agrees with this submission and will include these
honoraria in the final cost award totals for each of these Interveners.

Regarding Mr. Blades’ claimed honorarium and expenses, the Board makes an award of
$1,400.00 in honoraria, as suggested by Petro-Canada. Pursuant to section 6.2.1 of Directive
031A (August 2001), the Board exercises its discretion and awards Mr. Blades a further
$1,000.00 for group organization, and $458.00 in expenses consisting of a meal on December 18,
2008, the day he attended and gave evidence as a witness in the proceeding, and mileage of
$418.00 as suggested by Petro-Canada in its September 27, 2009 submission.

Regarding Mr. F. Gardiner’s claimed honorarium and expenses; the Board makes an award of
$1,400.00 in honoraria, as suggested by Petro-Canada, and expenses. Pursuant to section 6.2.1 of
Directive 031A (August 2001), the Board exercises its discretion and awards Mr. F. Gardiner
$260.60 in expenses for a meal on December 18, 2008, the day he attended and gave evidence as
a witness in the proceeding, and mileage of $220.60 as suggested by Petro-Canada in its
September 27, 2009 submission.

Regarding Mrs. Blades’ and Mr. Harvey Gardiner’s claimed honoraria and expenses, pursuant to
section 6.2.1 of Directive 031A (August 2001), the Board exercises its discretion and awards
Mrs. Blades and Mr. H Gardiner an award of $500.00 each for group organization. Mrs. Blades
and Mr. H. Gardiner attended the hearing but did not give evidence, and accordingly, the Board
declines to make an award for their claimed expenses.

Honoraria Honoraria Expenses Expenses

claimed awarded Reduction claimed awarded Reduction
Mr. M. Blades $2,500.00 $2,400.00 $100.00 $929.48 $458.00 $417.48
Mr. F. Gardiner  $2,000.00 $1,400.00 $600.00 $479.71 $260.60 $219.11
Mrs. L. Blades  $1,000.00 $500.00 $500.00 $225.00 $0 $225.00
Mr. H. Gardiner  $1,000.00 $500.00 $500.00 $1,555.78 $0 $1,555.78

ERCB Energy Cost Order 2011-002 (May 24, 2011) + 29



Petro-Canada, Applications for Eleven Well Licences, One Multiwell Gas Battery Licence, and Two Pipeline Licences

Other parties and hearing participants

While none of the parties discussed below were found to be qualified to apply for local
intervener costs in Decision 2008-029, these parties submitted cost claims through counsel for
the Pekisko Group.

Regarding Mr. Cartwright’s claimed honoraria and expenses, the Board makes an award of
$1,400.00 in honoraria, as suggested by Petro-Canada. Pursuant to section 6.2.1 of Directive
031A (August 2001), the Board exercises its discretion and awards Mr. Cartwright a further
$1,000.00 for group organization, and $598.60 in expenses consisting of a meal on December 18,
2008, the day he attended and gave evidence as a witness in the proceeding, and mileage of
$558.60 as suggested by Petro-Canada in its September 27, 2009 submission.

Regarding Mr. Lockton’s claimed fees and expenses, the Board notes that Petro-Canada also
suggested in its September 24, 2009 submission that Mr. Lockton should receive a $1,400.00
honorarium, consistent with what Adderson had claimed and with what it found to be acceptable
for Mr. Blades and Mr. F. Gardiner. While this amount is larger than what Mr. Lockton has
claimed in the Pekisko Group’s September 8, 2009 cost claim, the Board is mindful of the travel
expenses claimed for Mr. Lockton as well as the Directive 031A (August 2001) Scale of Costs
amounts for hearing attendance fees and meals associated with his attendance at the hearing on
the morning of January 21, 2009 for the purposes of giving evidence. The Board hereby makes
an award to Mr. Lockton of $1,400.00 in honoraria.

Regarding Mrs. Cartwright’s and Mr. Dayment’s claimed honoraria and expenses, the Board
notes that neither was found in Decision 2008-029 to be qualified to apply for local intervener
costs. Mrs. Cartwright attended the hearing but did not give evidence, and accordingly, the Board
declines to make an award for her claimed honoraria and expenses. Mr. Dayment gave evidence
at the hearing during the afternoon of January 20, 2009, and accordingly, the Board awards him
$50.00 pursuant to section 6.2.3 of Directive 031A (August 2001) for his half day of attendance
at the hearing for the purposes of giving evidence, and $50.00 in expenses for his meal and
mileage that day.

Honoraria Honoraria Expenses Expenses

claimed awarded Reduction claimed awarded Reduction
Mr. G. Cartwright $2,500.00 $2,400.00 $100.00 $1,150.31 $598.60 $551.71
Mr. C. Lockton $1,000.00 $1,400.00 +$400.00 $40.00 $0 $40.00
Mrs. W. Cartwright $1,000.00 $0 $1,000.00 $792.32 $0 $792.32
Mr. L. Dayment $2,500.00 $50.00 $2,450.00 $997.65 $50.00 $947.65
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Summary of Costs Awarded

Fees and Fees and

Honoraria Honoraria Expenses Expenses

claimed awarded Reduction claimed awarded Reduction
Wilson Laycraft

$142,100.00 $141, 525.00 $575.00 $3,109.93 $3,109.93 $0
Mr. M. Tremblay

$1,750.00 $0 $1,750.00 $0 $0 $0
Mr. R. Kennedy $28,500.00 $14,250.00 $14,250.00 $0 $0 $0
Mr. M. Blades $2,500.00 $2,400.00 $100.00 $929.48 $458.00 $417.48
Mr. F. Gardiner $2,000.00 $1,400.00 $600.00 $479.71 $260.60 $219.11
Mrs. L. Blades $1,000.00 $500.00 $500.00 $225.00 $0 $225.00
Mr. H. Gardiner $1,000.00 $500.00 $500.00 $1,555.78 $0 $1,555.78
Mr. G. Cartwright $2,500.00 $2,400.00 $100.00 $1,150.31 $598.60 $551.71
Mr. C. Lockton $1,000.00 $1,400.00 +$400.00 $40.00 $0 $0
Mrs. W. Cartwright  $1,000.00 $0 $1,000.00 $792.32 $0 $792.32
Mr. L. Dayment $2,500.00 $50.00 $2,450.00 $997.65 $50.00 $947.65
TOTAL AMOUNTS
AWARDED $164,425.00 $4,477.13

Amounts already paid to the Pekisko Group

Petro-Canada made an interim payment of funds to the Pekisko Group on January 27, 2010 in
the amount of $48,480.90. This amount shall be subtracted from the final total amount awarded
to the Pekisko Group.

8 STONEY NAKODA NATION

On September 8, 2009, the Stoney Nakoda Nation submitted a costs claim for legal fees in the
amount of $428,624.00, expert fees in the amount of $1,010.10, honoraria in the amount of
$3,500.00, expenses in the amount of $24,652.68 and GST in the amount of $30.34, for a total
costs claim of $457,817.12.

8.1 Views of Petro-Canada

In its letter dated September 24, 2009, Petro-Canada stated that the costs claimed by the Stoney
Nakoda Nation for legal fees exceeded those claimed by all of the other interveners,
notwithstanding that it only called one witness at the hearing, Mr. Keith Lefthand, a consultation
officer with the Bearspaw First Nation.

Petro-Canada submitted that claims for legal fees during the period of March 2008 to August
2009 were only marginally related to the hearing and that much of the time claimed related to
ongoing disputes with provincial and federal governments.

Petro-Canada noted that the billing rates for Stoney Nakoda Nation counsel exceeded the rates
approved by Directive 031A (August 2001). Mr. Rae claimed an hourly rate between $325.00

ERCB Energy Cost Order 2011-002 (May 24, 2011) « 31



Petro-Canada, Applications for Eleven Well Licences, One Multiwell Gas Battery Licence, and Two Pipeline Licences

and $335.00 per hour when the applicable rate is $250.00. Mr. MacLaren claimed an hourly rate
between $175.00 and $185.00 per hour when the applicable rate is $140.00. Mr. Osvath claimed
an hourly rate between $290.00 and $300.00 per hour when the applicable rate is $250.00. Ms.
O'Driscoll has claimed for hourly rates between $175.00 and $185.00 per hour when the
applicable rate is $140.00.

Petro-Canada submitted that the quantum of fees claimed by counsel for the Stoney Nakoda
Nation was excessive and unreasonable. It noted that they claimed a total of 1,720.6 hours for a
total of $428,624.00 in legal fees, whereas the total time spent by counsel for Adderson was less
than 700 hours with fees in the range of $162,000.00. It stated there was no breakdown provided
on the time dockets submitted by counsel for the Stoney Nakoda Nation so that it was impossible
to determine the appropriateness of the time claimed for. Similarly, travel time was not broken
down and it appeared as if it had been claimed for at full hourly rates.

In its letter dated September 24, 2009, at pages 3 and 4, Petro-Canada submitted a detailed list of
items included in the time accounts and claimed as legal fees which appeared to be inappropriate
charges, claimed on the following dates:

e April 15, 2008 e August 18, 2008 e January 20, 2009
e May 21, 2008 e September 15, 2008 e February 23, 2009
e June 11, 2008 e October 20, 2008 e July 29, 2009

e July 23,2008 e December 10, 2008 e August 10, 2009

With regard to the legal expenses claimed by counsel for the Stoney Nakoda Nation, Petro-
Canada noted that counsel for the Stoney Nakoda Nation claimed in excess of $15,000.00 for
internal photocopying, while counsel for Adderson claimed approximately $3,300.00 and
Carscallen approximately $1,500.00. Petro-Canada stated that in comparison, the Stoney Nakoda
Nation’s claim for internal photocopying expenses appeared excessive and unreasonable.

Petro-Canada submitted that the submissions of the Stoney Nakoda Nation did not contribute
significantly to a better understanding of the issues before the Board, and as such, the legal fees
claimed should be reduced from $433,134.10 to $144,378.03 and the disbursements claimed
should be reduced from $24,683.00 to $8,277.67, which would more than adequately
compensate them for the role they played in the hearing.

With regard to the fees and expenses of Mr. Tony Messer of Caliber Planning, Petro-Canada
submitted that while it had advanced the Stoney Nakoda Nation with prehearing meeting costs of
approximately $8,300.00 for this expert following the Board’s letter of October 24, 2008, Mr.
Messer was not called as a witness during the hearing. It pointed out that the decision by the
Stoney Nakoda Nation to not call Mr. Messer at the hearing caused the Board to create a process
which would allow him to provide information to the Board, as shown by the Board’s letter to
the Stoney Nakoda Nation of April 30, 2009. Because of the lateness in providing the
information as well as Petro-Canada and the Board’s lack of ability to cross examine or question
this evidence, Petro-Canada submitted that it was of limited value to the Board, and no additional
funds should be awarded for his fees. It also submitted that his claim for parking expenses should
be denied as these expenses were not incurred during the course of the hearing.
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With regard to honoraria and expenses for Mr. Lefthand, Petro-Canada submitted that he gave
evidence for half a day and should be entitled to an honorarium of $1,400.00 which is consistent
with the other honoraria it proposed for other attendees and witnesses. It submitted that the
mileage claimed for Mr. Lefthand was at a rate above that allowed by Directive 031A (August
2001). Additionally, it considered his mileage claim to be excessive, as the total amount of
mileage claimed was 7,366 km, and would appear to be for time travelling back and forth to
Calgary to meet with counsel, charges which should not be recoverable from Petro-Canada. It
also submitted that his claim for parking expenses should be denied as these expenses were not
incurred during the course of the hearing.

8.2 Views of the Stoney Nakoda Nation

With regard to legal fees, the Stoney Nakoda Nation stated they were the only interveners to
present submissions at the hearing on aboriginal and treaty rights potentially impacted by the
proposed project.

The Stoney Nakoda Nation noted that the legal regime governing its intervention is different
from that which governed any other Intervener. The Stoney Nakoda Nation submitted a Notice
of Question of Constitutional Law to the Board on June 20, 2008, and engaged Alberta and
Canada regarding division of powers issues as part of the Board’s hearing process. Only the
Stoney Nakoda Nation had to respond to constitutional arguments submitted to the Board by
Alberta and by Petro-Canada. It also petitioned the involvement of Health Canada due to the
proposed project’s location adjacent to the Eden Valley reserve, land which is owned by the
Government of Canada.

The Stoney Nakoda Nation argued that communicating with 650 to 4000 clients requires more
time and effort than does representing individual interveners. This included translating and
information dissemination among community residents.

The Stoney Nakoda Nation submitted that Directive 031: Guidelines for Energy Proceeding Cost
Claims and s. 57(2) of the Rules of Practice encourage intervening parties to cooperate, and that
it expended efforts to minimize repetition of its examination, cross-examinations, and written
submissions with those of other Interveners.

The Stoney Nakoda Nation submitted that all claimed fees were reasonable, directly and
necessarily related to the proceedings, and cognizant of the importance of cost-effectiveness and
efficiency.

With regard to the honoraria and expenses of Mr. Lefthand, the Stoney Nakoda Nation stated
that his evidence regarding traditional practices engaged in by the Stoney Nakoda people
potentially affected by the applications presented a perspective that was not addressed by Petro-
Canada.

8.3 Supplemental Cost Claim of the Stoney Nakoda Nation

On December 22, 2009, the Stoney Nakoda Nation submitted a supplemental costs claim for
legal fees and honoraria in the amount of $20,646.00 and expenses in the amount of $759.11, for
a total supplemental costs claim of $21,405.11.
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8.4 Views of Petro-Canada
On April 8, 2010 Petro-Canada provided a response to the supplemental cost claim.

With regard to legal fees, it submitted that while the invoices provided by counsel for the Stoney
Nakoda Nation contained some backup in the nature of a brief description of the services
allegedly provided, they did not provide a breakdown as to the amount of time spent on each
entry, making it impossible to determine the appropriateness of the time spent in relation to each
entry.

It stated that as per the rates in Directive 031A (August 2001), the supplemental costs claimed for
Mr. Rae should be reduced to $7,250.00, Mr. MacLaren to $6,916.00, Mr. Osvath to $1,000.00
and Carolyn O'Driscoll to $448.00. If the fees were claimed under the appropriate schedule, the
total would be $15,614.00 as opposed to the $20,646.00 claimed.

It submitted that the material provided by the Stoney Nakoda Nation dated November 5, 2009
contained statements and allegations that were unsubstantiated by the evidence and did little to
bring any additional value to the hearing process. The Stoney Nakoda Nation material dated
December 8, 2009, in relation to the Big Loop Group rehearing application, was brief and added
nothing to the process, and its Notice of Question of Constitutional Law material of the same
date was similar to previous material and was unnecessary.

With respect to the invoice dated December 22, 2009, Petro-Canada observed that this invoice
exceeded the total supplemental costs claim of Adderson, and that time had been claimed for
preparation of the costs submission.

With respect to the invoice dated November 25, 2009, entries on the following dates appeared to
be questionable:

o October 8, 2009 e October 20, 2009 e October 25, 2009
e October 14, 2009 e October 22, 2009 e October 27, 2009
e October 14, 2009 e October 23, 2009

With respect to the invoice dated October 19, 2009, significant time was claimed in relation to
preparation of the costs claim. In addition, one entry on September 10, 2009, and two on
September 25, 2009 appeared to be unrelated to the hearing process. Much of the invoice dated
September 15, 2009 also appeared to relate to preparing the costs claim.

With regard to legal expenses, Petro-Canada opposed the disbursements for Alberta Justice in the
amount of $71.00 and for Westlaw in the amount of $515.76. It further stated that internal
photocopying charges for 1,172.5 pages appeared to be excessive.

8.5 Views of the Stoney Nakoda Nation
The Stoney Nakoda Nation provided a response dated May 5, 2010.

With respect to legal fees, it maintained that its legal fees submitted in its supplemental costs
claim were reasonable. The Stoney Nakoda Nation submitted that the November 5, 2009 Notice
of Question of Constitutional Law was essential to ensure the Stoney Nakoda Nation were not
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precluded from arguing the matters contained therein in the event the rehearing applications were
successful and the hearing reconstituted.

With respect to the invoice dated December 22, 2009, the Stoney Nakoda Nation submitted that,
as its counsel represented over 4000 members of the Stoney Nakoda Nation, Petro-Canada’s
comparisons of their cost claim to the costs claims of other Interveners were unhelpful and
misleading. With respect to the September 10 and 25, 2009 entries on the invoice dated October
19, 2009, these entries pertained to the jurisdiction of the Board and as such were justifiable
costs.

Regarding legal expenses, the Stoney Nakoda Nation submitted that the internal photocopying
costs claimed were in no way excessive in light of the number of individual members that
comprise the Stoney Nakoda Nation.

8.6 Views of the Board
Legal Fees and Expenses/Disbursements

Having considered all of the foregoing, the Board finds some of the professional fees incurred by
counsel for the Stoney Nakoda Nation to have been reasonable and necessary in light of the
particular circumstances of this matter. While some of the submissions made by counsel for the
Stoney Nakoda Nation were of assistance to the Board in its decision on the applications, the
Board has also carefully considered the comments and concerns of Petro-Canada regarding the
claimed legal fees and expenses. As a result, the Board finds that certain reductions to the legal
fees and expenses of the Stoney Nakoda Nation are in order, and are detailed below.

The legal fees incurred by the Stoney Nakoda Nation were out of line with the scope and nature
of the proceeding vis-a-vis the interests of the Stoney Nakoda Nation being represented, and
were also not generally in line with the claims of the other Interveners in this proceeding, some
of whom played a more active role than did the Stoney Nakoda Nation in terms of submissions
and evidence both in written and in oral form, given both during the course of the proceeding as
well as at the hearing of the applications. The Board notes that the Stoney Nakoda Nation called
only one witness at the hearing, Mr. Lefthand, who gave his direct evidence and was questioned
by Petro-Canada and the Board all within the course of the morning of January 20, 2009.

As can be seen above, the Board notes that, including both the initial and supplemental cost
claim amounts, the Big Loop Group claimed $254,003.50 in legal fees and $9,042.55 in legal
expenses, which included claims for the fees of five lawyers, four articling students, four law
students, and two paralegals, as well as a claim of $1,596.50 in legal expenses for internal
photocopying. Adderson claimed $161,694.00 in legal fees and $7,084.52 in legal expenses,
which included claims for the fees of three lawyers, one articling student, and two paralegals, as
well as a claim for $3,552.75 in legal expenses for internal photocopying. The Pekisko Group
claimed $142,100.00 in legal fees and $3,109.93 in legal expenses, which included claims for the
fees of one lawyer as well as a claim of $130.60 in legal expenses for internal photocopying. In
contrast, the Stoney Nakoda Nation has claimed $449,270.00 in legal fees and $20,430.71 in
legal expenses for four lawyers, including a claim of $15,226.50 for internal photocopying.

In terms of substantiating its claims for legal fees, the Board notes that the Stoney Nakoda
Nation’s cost claim dated September 8, 2009, included invoices containing time dockets for legal
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fees incurred from March 12, 2008 to August 10, 2009, but that the invoices themselves
contained no breakdown of how many hours or portions thereof were spent by each claiming
lawyer on each time entry. General aggregate totals of hours spent by each lawyer during each
billing period were included, but were of little assistance to the Board in its consideration of the
Stoney Nakoda Nation’s cost claim.

With regard to the submissions of the Stoney Nakoda Nation that its claim for legal time incurred
due to the submission, argument in support, and other related matters regarding its Question of
Constitutional Law (QCL) in the proceeding, the Board is mindful of the time and effort
expended on the part of the Stoney Nakoda Nation relative to its QCL. The Board is also mindful
of Petro-Canada’s comments on this issue in its April 8, 2010 letter that some of the Stoney
Nakoda Nations’ materials and submissions in this regard were similar to materials it had
previously filed and that some of these filed materials were unnecessary.

The Board also notes that the Stoney Nakoda Nation’s claims for legal fees included claims for
numerous time entries which do not appear to be related to the proceeding and the hearing of the
applications, including, among others:

» Claims related to a benefits agreement and negotiations with Petro-Canada (Invoices dated
August 18, 2008; September 15, 2008; and October 20, 2008),

« Claims related to letters to various Ministers (Invoices dated November 18, 2008; December
10, 2008; January 20, 2009; February 23, 2009; April 15, 2009; and July 29, 2009),

« Claims related to FOIP requests (Invoices dated December 10, 2008 and February 23, 2009),

. Claims related to a caveat and lis pendens (Invoices dated December 10, 2008; January 20,
2009; February 23, 2009; March 23, 2009; April 15, 2009; and July 29, 2009),

. Claims relating to communications with media representatives (Invoices dated February 23,
2009; July 29, 2009; and August 10, 2009),

. Claims relating to a drafting a bylaw for the Eden Valley reserve (Invoices dated April 15,
2009; June 23, 2009; July 29, 2009; and August 10, 2009),

. Claims related to Leave to Appeal proceedings or other proceedings in the Alberta Court of
Appeal (Invoices dated May 25, 2009 and June 23, 2009) and

« Claims related to the June 19, 2009 closing of a sale on a condominium property (Invoice
dated July 29, 2009).

The Board also notes that the Stoney Nakoda Nation submitted numerous claims related to the
preparation of cost applications (cost claim invoices dated May 21, 2008; August 18, 2008;
October 20, 2008; November 18, 2008; August 10, 2009; and supplemental cost claim invoices
dated August 1-31, 2009; September 1-30, 2009; October 1-31, 2009, and December 1-23,
2009). As per section 5.1 of Directive 031A (August 2001), costs relating to the preparation of
the claim for an award of costs are not generally considered reasonable. The Board makes no
award for these costs.

With regard to hourly rates, the Board notes that the hourly rate amounts claimed by counsel for
the Stoney Nakoda Nation were not all based on the rates set out in the Scale of Costs in
Directive 031A (August 2001). Specifically, Mr. Rae claimed hourly rates of $325.00 and
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$335.00 when Directive 031A (August 2001) provides that his rate should have been claimed at
$250.00, Mr. Osvath claimed hourly rates of $290 and $300.00 when Directive 031A (August
2001) provides that his rate should have been claimed at $250.00, and Mr. MacLaren and Ms.
O’Driscoll claimed hourly rates of $175 and $185 when Directive 031A (August 2001) provides
that their rates should have been claimed at $140.00. None of these claims are in accordance with
the Scale of Costs in Directive 031A (August 2001). These claims for professional fees will be
calculated as per the hours claimed, but in accordance with the prescribed hourly rates set out in
Directive 031A (August 2001). The prescribed hourly rates set out in Directive 031A (August
2001) result in the claim for the legal fees of the Stoney Nakoda Nation totaling $345,898.00,
and it is this amount which the Board will use as the starting point for its consideration of the
claim for legal fees.

With regard to the legal expenses claimed by the Stoney Nakoda Nation, the Board notes that
while most of the expenses claimed by counsel for the Stoney Nakoda Nation were reasonable
and necessary, in particular, its claim for internal photocopying expenses appears to be
unreasonable and unnecessary in light of the particular circumstances of this matter. While the
Stoney Nakoda Nation argued that representing and communicating with some 650 to 4000
clients requires more time and effort than does representing individual interveners, it provided no
documentation or records in support of this argument, nor any explanation as to why it would be
necessary for counsel for the Stoney Nakoda Nation to communicate individually with up to
4000 clients as opposed to these members receiving communications regarding these
proceedings from Stoney Nakoda Nation representatives.

Overall, the material submitted by the Stoney Nakoda Nation in support of its cost claims was
unhelpful to the Board and rendered its consideration of the claims very difficult.

Having considered all of the foregoing, the Board declines to award the Stoney Nakoda Nation
its claimed legal fees and expenses, as the Board is not convinced that these were all reasonable
and necessary in light of the particular circumstances of this matter. The Board hereby awards
the Stoney Nakoda Nation forty percent (40%) of their claimed legal fees and expenses. The
Board also orders a reduction in the claimed legal expenses of the Stoney Nakoda Nation in the
amount of $12,000.00, as the Board finds the amount it claimed for internal photocopying to be
excessive and wholly unsupported by any documentation.

As such, the Board hereby makes an award of costs to Rae & Company for professional fees,
disbursements, and expenses as follows:

Disbursements Disbursements

Professional fees  Professional fees and expenses and expenses
claimed awarded Reduction claimed awarded Reduction
$345,898.00 $138,359.20 $207,538.80 $20,430.71 $8,430.71 $12,000.00

Honoraria and Expert Fees/Expenses

With regard to the fees and expenses of Mr. Messer, the Board finds that his written evidence
regarding emergency planning and assessment was of little assistance to the Board in its decision
on the applications. The Board made an award of advance funding in the amount of $8,300.00 to
the Stoney Nakoda Nation for the purposes of retaining the services of Mr. Messer to assess the
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emergency response plan of Petro-Canada. The Board finds that the written form of Mr.

Messer’s evidence was not only preventable in that he could have been called to give evidence at
the hearing as contemplated by the award of advance funding, but was of limited value in that its
written form lacked the benefits associated with the giving of live evidence and the testing of that
evidence by means of live cross-examination. Accordingly, the Board finds that the advance
funding award remains sufficient for the costs associated with Mr. Messer’s contribution to the
proceeding. As such, the Board hereby makes no further award of costs to Rae and Company for
Mr. Messer’s claimed fees and expenses.

Regarding Mr. Lefthand’s claimed honoraria and expenses, the Board makes an award of
$1,400.00 in honoraria, as suggested by Petro-Canada. Given that Mr. Lefthand gave his direct
evidence and was questioned by Petro-Canada and the Board all within the course of the
morning of January 20, 2009, the Board finds this amount is appropriate for his contribution to
the proceeding.

As such, the Board hereby makes an award of $1,400.00 in costs to Rae and Company for Mr.
Lefthand’s honoraria. Accordingly, the awards of costs for Mr. Messer and Mr. Lefthand are as
follows:

Professional  Professional

fees and fees and Disbursements  Disbursements

honoraria honoraria and expenses and expenses

claimed awarded Reduction  claimed awarded Reduction
Mr. T Messer
(Caliber Planning) $1,010.10 $0 $1,010.10  $606.83 $0 $606.83
Mr. K. Lefthand $3,500.00 $1,400.00 $2,100.00  $4,374.25 $0 $4,374.25

Summary of Costs Awarded

Professional  Professional

fees and fees and Disbursements  Disbursements

honoraria honoraria and expenses and expenses

claimed awarded Reduction  claimed awarded Reduction
Rae and Company  $345,898.00  $138,359.20  $207,38.80  $20,430.71 $8,430.71 $12,000.00
Mr. T Messer
(Caliber Planning) $1,010.10 $0 $1,010.10  $606.83 $0 $606.83
Mr. K. Lefthand $3,500.00 $1,400.00 $2,100.00  $4,374.25 $0 $4,374.25
TOTAL AMOUNTS
AWARDED $139,759.20 $8,430.71

Amounts already paid to the Stoney Nakoda Nation

The Board made an award of advance funding to the Stoney Nakoda Nation in the amount of
$9,300.00 on October 24, 2008. On January 15, 2010, Petro-Canada made an interim payment of
funds to the Stoney Nakoda Nation in the amount of $114,454.28. These amounts shall be
subtracted from the final total amount awarded to the Stoney Nakoda Nation.
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ORDER

It is hereby ordered that:

1)

2)

3)

4)

The Board approves Intervener costs for the Big Loop Group in the amount of $253,168.31.
The Big Loop Group received an award of interim funding on or about January 27, 2010 in
the amount of $90,592.70. This payment is hereby subtracted from the awarded amount of
$253,168.31, for a final total amount awarded of $162,575.61.

The Board approves Intervener costs for Adderson in the amount of $251,366.72. The Board
made an award of advance funding to Adderson in the amount of $6,348.43 on June 17,
2008, and an award of interim funding to Adderson on December 15, 2009 in the amount of
$65,000.00. These payments are hereby subtracted from the awarded amount of $251,366.72,
for a final total amount awarded of $180,018.29.

The Board approves Intervener costs for the Pekisko Group in the amount of $176,846.38.
The Pekisko Group received an award of interim funding on or about January 27, 2010 in the
amount of $48,480.90. This payment is hereby subtracted from the awarded amount of
$176,388.38, for a final total amount awarded of $128,365.48.

The Board approves Intervener costs for the Stoney Nakoda Nation in the amount of
$148,189.91. The Board made an award of advance funding to the Stoney Nakoda Nation in
the amount of $9,300.00 on October 24, 2008, and an award of interim funding to the Stoney
Nakoda Nation on January 15, 2009 in the amount of $114,454.28. These payments are
hereby subtracted from the awarded amount of $148,189.91, for a final total amount awarded
of $24,435.63.

Dated in Calgary, Alberta, on May 24, 2011.

ENERGY RESOURCES CONSERVATION BOARD

<original signed by>

J. D. Dilay, P.Eng.
Presiding Member

<original signed by>

B.T. McManus, Q.C.
Board Member

ERCB Energy Cost Order 2011-002 (May 24, 2011) + 39



Petro-Canada, Applications for Eleven Well Licences, One Multiwell Gas Battery Licence, and Two Pipeline Licences

APPENDIX A DIRECTIVE 031A - GUIDELINES FOR ENERGY COST CLAIMS
(AUGUST 2001)

40 + ERCB Energy Cost Order 2011-002 (May 24, 2011)



Directive 031A

Guidelines for Energy
Cost Claims

June 2001

*},r' imithing i EUB Documents on Regulatory Regquirements, the

Bioar B) will i sue only “directives,” discontinuing interim directives,
; B ds. Directives set out new or amended EUB requirements or processes to
-‘E-Lr{ lowed by licensees, permittees, and other approval holders under the jurisdiction

His initiative, this document has been renamed as a directive. However, no other changes
een made. Therefore, the document text continues to have references to “guides.” These

ces should be read as referring to the directive of the same number. When this directive is
ed, these references will be changed to reflect their renaming as directives.

Alberta Energy and Utilities Board



IMPORTANT MESSAGE ABOUT CLAIMS FOR
LOCAL INTERVENERS’ COSTS

DON'T BE LATE! You may discuss your costs with the company, and it may agree
to pay directly. If not, file your claim with the EUB, but note the
30-day time limit for filing.

Your claim must be received by the EUB within 30 days of the
hearing, or if a meeting is held in place of a hearing, within 30
days of being notified of the Board’s decision on the application.
IF YOUR CLAIM IS LATE, YOU MAY NOT BE
AWARDED COSTS. (See page 14 of this guide}

QUALIFYING Reasonable costs are usually awarded, but there 1; | )
ill|he awarded. First yo;

qualified for costs (
will be award
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1 Introduction

Informational Letter 2001-4 introduces this guide and is attached as Appendix A. In 1978
the Alberta Legislature recognized that persons who may be affected by proposed energy
projects should be reimbursed for the costs of preparing and presenting an intervention at
a public hearing convened by the Energy Resources Conservation Board, now the Alberta
Energy and Utilities Board (EUB/Board). The Legislature amended the Energy
Resources Conservation Act by adding Section 31 EUB/Board to define those persons
who would be eligible for such reimbursement. Further, the Local Intervener’s Costs
Regulation was enacted to provide detailed guidance to interveners filing a cost claim.
Section 31 has been amended since that time, and the current provision appears in
Appendix B. On August 1, 2001, the Local Intervener’s Costs Regulatlolﬁs replqped
by Part 5 of the Rules of Practice, which appears in Appendix C.

ry

'.IT.

1

The EUB’s experience with assessing cost claims has sh‘6!.1-'n that mtervenﬂs rgtg.l

+ areasonable degree of certainty as to whrt c;ﬁf\ﬁnlﬂ be Judged a?e\eptbbsé /g’f
|

reimbursement; A

5

I | i
* arealistic and up-to-date mdlcatloﬂ\(of acfj:e(q‘tabl% dost amﬂ .I[ I| | I = 'i i :
* certainty with respect pél procedure. | ; J | I' | | | :' i | 5 :-H't‘
'I | | i | { I |
This guide has been develpped to mpdt'thﬁsé heeds| dnd] toy ashllﬁoc ft&e\me:ners who
wish to apply for an award of 'is | designed [tp pro tdd parties with a

summary of the policies § used by thy r,=’EZ B [whef) corsidering claims for
local intervener funding ide d h qfiestidng ag

{LIRVAx
| C\f’ K

ﬁlﬁle if the EUB does not hold a hearing on a

‘I]

o

f for advafice funding for an intervention?
']

| J :' '-,l '_;’ll/’ | F', What happens if an applicant fails to pay the costs in a reasonable time?
e ] o Can a cost order of the Board be appealed?

2 What Is a Local Intervener?
21 Definition

Only those persons determined by the Board to be “local interveners” are eligible to
recover costs incurred for the preparation and presentation of an intervention at a public
hearing before the Board. Section 31(1) of the Energy Resources Conservation Act
defines the term “local intervener” as follows:

31(1) In this section, “local intervener” means a person or a group or association of persons
who, in the opinion of the Board,
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(a) has an interest in, or
(b) is in actual occupation of or is entitled to occupy

land that is or may be directly and adversely affected by a decision of the Board in or as a
result of a proceeding before it, but, unless otherwise authorized by the Board, does not
include a person or group or association of persens whose business includes the trading in or

transportation or recovery of any energy resource.

Section 31(1) establishes two criteria for determining local intervener funding. To be a
local intervener, the intervener must demonstrate that (,
R

» the intervener has the necessary interest in land, and 1| f
,

« the land in question will or may be directly and adversely affected by the Boarﬂl’a 2
decision on the proposed project. A | & 1'( ?

ey

1

I
il

In determining whether a claimant meets the

decided that a claimant must show thatthe orjz
occupy or use the land in question. In ¢
Board stated that a claimanf could esta

if he or she |
¢ owns the land in quest+h; r
|

« has an agreement for

* is occupying oris e

(privatelyﬁfﬂﬂl
- claimy | B
a2 Ul | g
f | ﬁﬁ gmﬁ
| &
dero

' t | A o

termhi h a claimant meets the second criterion, the Board, again in the

ing Pouptlidecision, provided the following test:

&~

ere a person claims land may be directly affected, the Board would require evidence by
!U,r the intervener that the basis for the concern is a reasonable one. The Board will assess the
|

|

%

-

f

reasonableness of the concern on the strength of the intervener in that regard, on the proximity
of the land to the facility, on the evidence of the potential effect, and on other matters, which

may be relevant....

The Board determines local intervener status on a case-by-case basis, considering a
number of factors, including

» the nature of the proposed project;
¢ the size of the proposed project;
¢ the distance of the proposed project from the participant’s land or lands;

» what reasonable concerns are associated with the proposed project;

' Decision 83-8: Local Intervener Cost Hearing Respecting the Jumping Pound Gas Processing Plant, the Quirk
Creek Gas Processing Plant, and the Proposed Moose and Whiskey Field's Pipeline Hearings, Iune 30, 1983,
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» any other factors that the Board considers to be relevant with regard to the particular
project; and

¢ how land or use of land may be directly and adversely affected by the project.

2.2 Advance Determination of Local Intervener Status

In situations where a potential intervener is unsure if he or she will qualify as a local
intervener, a request may be made to the Board for an advance determination of local
intervener status. Such a request should include a short written statement with the
following details:

» the nature and location of the proposed project; |/ _

o the nature of intervener’s interest in the land in question; I' il A

¢ the location of the land in question; A - f -y :

. ho:;v the land or use of the land may be d?'ecuj&@nd Jversely affected by TI;.P ﬁ"f'.lég‘-r
an I 4 \1 . .

* any other information that may be élpﬁﬁll ﬁfxthe

Sometimes the Board is m‘ﬁ;le to deterLtl ,-'l cal int#rp Iluntli jt ﬁd,s
opportunity to consider the [gvidence pnﬁen : : bityatii Bﬁard
will advise applicants in a timely fashio} orf, j¢ made
at that time. i AV Ll

igation of well as any other

‘ ku l The decision to award local interveners costs when no public hearing is held is within the
o ,I | . discretion of the Board. The Board considers each claim on its own merits. Some of the
{ factors that it considers include

¢ the nature of the disagreement or dispute between the applicant and the local
intervener;

» the nature of the applicant’s public consultation process;
¢ whether or not an application was filed for the proposed project;

¢ whether the costs incurred by the local intervener are reasonable, given the nature of
the project proposed; and

e whether the costs incurred by the local intervener were directly and necessarily
related to the issues in dispute.
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Claims for local intervener costs if no hearing is held should be filed with the EUB as
soon as possible. If such a claim is being made in connection to a withdrawn application,
the claim must be filed within 30 days of the date upon which the application was
withdrawn. The EUB will not consider claims received after the 30-day period unless
extraordinary circumstances prevented timely filing.

4 May a Local Intervener Apply for Advance Funding?

Advance funding is available for local interveners pursuant to Sections 31(6) of the
Energy Resources Conservation Act and Section 50 of the Rules of Practice. In order to
qualify for advance funding, however, an interested party must first establigh local

intervener status (as previously described in Section 2). Applicants for adﬁ{dnce fungding
are required to supply the EUB with the following information: | | .

! i A
¢ the name of the intervener; ,f; ‘ Bl

o the mailing address of the intervener;
¢ the legal description of the land that /:he ql.nt
+ the name of the intervener’s solxcu??q, if #e

« the application numbep@nd name offheﬂ:l :

» adetailed budget that ¢ éarly outlm q; ]
expects to incur in the

! tion, the Board will consider the intervener’s
asjon in a timely fashion. In some mtuatnons however,

' | "All local intervener cost claims are reviewed and assessed by the Board following the

. proceeding. The Board wishes to emphasize that an award of advance funding in no way
represents ultimate approval by the Board of the costs claimed. If the ultimate costs

f',.x-' awarded are less than the advance funding received, the Board can direct conditions for

the repayment of the difference.

5 What Are the Board's General Criteria for Assessing Costs?

When determining a local intervener cost award, the Board will recognize all those
expenses incurred by the local intervener that it considers reasonable and directly and
necessarily related to the preparation and presentation of the intervention. When
assessing a claim for costs, the Board will have reference to Part 5 of the Rules of
Practice and to its Scale of Costs.
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5.1

Section 55(1) of the Rules of Practice reads as follows:
(1) The Board may award costs to a participant if the Board is of the opinion that
(a) the costs are reasonable and directly and necessarily related to the proceeding, and
{b) the participant acted responsibly in the proceeding and contributed to a better
understanding of the issues before the Board.

What Are “Reasonable” Costs?

There are no firm guidelines to identify in each case what type and what amount of costs
will be reasonable. These matters must be assessed in the context of the particular
proceeding for which the claim is made.

The applicant whose proposed development is the subject of a proceedmé/' efore
Board normally pays the costs awarded to an intervener. An applicant will be requi ed
pay no more for the organization, preparation, and presentation of an mterﬁmtmn
warranted by the nature, scope, and impact of the propo ed development W

the intervener to decide the scope and comp 2%

awarded will reflect what is judged by ’to

of the particular circumstances. ; J

1| | Y
It must be remembered thatdt is the Boaild s t pon51$1]1 tq ne|
reasonabie to incur a pamc'ular type of ¢¢st 'hvhelffer% qﬁ:
reasonable. J ! | |

When deciding if a local in

55(2) of the Rules of Pr t cla1m to ensure that

ope and nature of the

(i)ﬁnfel ?:uyfthf? Iﬁnt ; : id not dupllcate the work performed by other
Vv

costs will be considered reasonable is located in Section 6.

ﬂdeny a claim for costs, in whole or in part, if

d did not hold a hearing on the matter, or

.l, :';/ the Board is not satisfied that the intervention was conducted economically.

A reasonable submission for cost purposes would not include arguments about things not

i N bemg considered or not related to the application; arguments about matters already

* decided (e.g., arguing the need for a project when the need has been previously
established); or arguments about government policy or legislative changes that should
more properly be placed before the government or a Member of the Legislative
Assembly.

Some examples of costs that might not be considered reasonable include
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¢ a study on a province-wide basis of an industry, such as the petrochemical industry,
when the hearing is dealing with a particular plant;’

* asubmission that a particular project should be denied because a policy or a law
should be in place that would affect the project, when in fact no such policy exists;’

¢ acollection of a large volume of material, published or otherwise, with which the
intervener is not familiar and which cannot be properly supported or clarified by
witnesses at a hearing;

* acomplaint about problems of improper cleanup of a well site in one part of Alberta
when dealing with a well licence application elsewhere by a different company
{complaints should be registered directly with the Board as soon as a problem
becomes apparent); F ,*

+ studies and expert consultation beyond the impact of a proposed prOJe!:t For £
example, a well not producing hydrogen sulphide w;atﬂ:ld not warrant eiqalu;.(\qé,dﬂﬁ

impact of sour gas production; P ]I | |

o studies carried out on behalf of an intervey ’ﬁ)}\ﬁthﬁ purposes, 1th #; &H‘ﬂ.&fﬂr
subdivision planning or evaluatlonér p appra safippor $al¢

e costs related to replachg solicitors pt expelrs aft rp : i"l_o p&‘ a %}lﬁaﬁssiorl 15 !‘. v
started; ( i INRILW®LIY

¢ costs related to more ﬂfp:n one witn
similar material for the #me int

1 i ...IE!:__'-F'
*ﬁn[ sa#e‘ t‘s'-r"gg;n}i'ally
. k/or services; and

gs of dx‘peﬂ Jeéling

A | o mrovidela 100l intervener with adequate, competent, and profess:onal assistance in
| | | aking) s ffectlve submission before the Board. The Scale of Costs appears in

i
i

the complexity of the case, the Board may adjust the Scale of Costs to address such

| | | |

VY.
| | | k;_--_ 7 { If a party can advance persuasive argument that the level of the tariff is inadequate given
u
i~ J \ unique circumstances.

5.21 Professional Fees

The Scale of Costs provides a sliding scale for professionals on the basis that a
professional’s fees increase as he or she gains expertise. The Board emphasizes that the
maximum allowable hourly rates are not awarded as a matter of course. Rather, the Board

? The study or submission might be reasonable for representation to government, or even to the EUB, which can
consider it or bring it to the attention of government, but it might not be a reasonable cost to the applicant
proposing a specific project.

? The Board must work within the existing legislative framework at the time of considering an application.
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assesses each claim upon its individual merits and only approves the maximum fee when
it has been demonstrated that such a fee is warranted by the work performed.

522 Disbursements

The Scale of Costs details what disbursements are eligible for reimbursement. Again, the
Board will direct reimbursement of only those disbursements that are, in the Board’s
opinion, reasonable and directly and necessarily related to the proceeding in question.
The Scale of Costs also states what disbursements require backup receipts or invoices in
order to be considered for reimbursement.

6 What Costs May Be Claimed by a Local Intervener? I |

The complexity of an intervention depends upon the natfige of the pmposej*.'il project dnd | 'j

its potential impact on the local intervener in que erally, the costglawatdes 'si:

local intervener can be broken down into t s: A | i M
A ol N T

» the costs claimed for an mdmdualf' ite
» the costs claimed for a Hwer s feef |ancF¢ekpensuHaPﬁ

Insultant $ e#Tn S fepq dTiR;ﬂa; I' | || '||I‘L. ); \ 1
| [ | *.," | [ | |
| }
J

e the costs claimed for a

6.1 Costs for Individual Interv

e

" .%tarﬁn.y

i |' 'r'
1 '] %.
I

ark preM and present his or her intervention to

proach may be appropriate where the issues
rward and the local mtervener is conﬂdent

\*\x 1 ! ! b 8 ¢ submissions that take a few hours to prepare may be adequate for an
: ‘, ‘I | refudec purposes and are not costly. However, an intervener who personally prepares
i \ ' il i -.i pefantial submission without expert help may, depending upon the complexity of the
. submission, receive an honorarium in the range of $300 to $500. In very exceptional

| A

JI| 'lvr‘i-) {| cases, and when the necessary preparation time is substantial, honoraria in excess of $500
to a maximum of $2500 may be considered. There must, of course, clearly be a need for
I//’l“] any such substantial intervention.

Reasonable expenses incurred by an intervener and related to the preparation of a
submission may be allowed, particularly if a complex submission is necessary. Such
expenses could include

s stationery,
e postage,
» long-distance telephone calls,

+ photocopying,
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¢ purchase of necessary documents,’
s typing of the submission,
e meeting room rental, and

e any other expenses that the EUB finds to be reasonable and directly and necessarily
related to the preparation of the intervention.

If an individual intervener hires a lawyer to assist with the intervention and the lawyer is
primarily responsible for the preparation of the intervention, the Board generally witl not
provide an honorarium to the individual for his or her preparation efforts. In situations
where both the lawyer and the individual contribute substantially to the prgparation of the
intervention, the Board may consider an honorariun in recognition of the @ividualr?s
efforts. i

./"' P d

6.1.2 Costs of Appearing at a Public Hearing

,'1

Except when an intervener is represent
public hearing, an intervener may no
hearing. Appearing in suppoyt of an int
requested by the Chairpe of the he ng
intervention. Mere attend i
evidence, being cross-exa
argument. Such an interve
honorarium of $50 for ea
evidence of others, gues 4, dresgng anintervehti
intervener’s o ito} o expe '

nce at a public hearing might include

g by economic means of public transportation

o
TR\
PN

- ) as descfibed in the Secale of Costs for distances actually
CNEIR *u‘;?
\\ L | . r|| hi sitting costs;
\ l| f ,I'J ljépenses for up to three meals per day at the current per diem rate; and
rl | 5 | '1 ging at normal motel or hotel rates at the current per diem rate when it is
- 4] necessary to stay until the next day.
i ) o
A
A An intervener may choose to be assisted by a lawyer or an expert consultant if a more
i i 5 p

W efficient submission would result. Depending on who does most of the work of preparing
the submission, the intervener may not qualify for an honorarium. For further information
on hiring lawyers or experts to assist with an intervention, see Section 6.3.

6.2 Costs for a Group of Interveners

If the issues in conflict are common to a number of local interveners, a group intervention
is often appropriate. This approach allows those with common interests and purposes to

* Necessary documents might include parts of transcripts of previous relevant public hearings, but normally this is
not necessary. Also, it is unnecessary to duplicate material provided by the applicant and available from it in its
application.

% The noon break separates the two halves of the day of a public hearing.
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A R

A'd

Fi

J L
t.z

band together and present an intervention that addresses the group’s common concerns.
The formation of a group often results in a more balanced and complete intervention and
reduces duplication of the information presented at the hearing. The EUB encourages
interveners with similar issues to form such groups.

The reduction or avoidance of duplication is also important, as the Board may reduce the
costs awarded to local interveners if it finds that they had similar concerns and shared a
common purpose.

621 Costs for Group Organization

A
The EUB recognizes that the organization of a group of local interveners lq:my requ
considerable time, effort, and expense on the part of the organizers who cgordinate

Ee
nd
organize it, one to four organizers may receive honorari

While such awards are generally $300 to $5 ﬁ&
C 50

preparation time is substantial, honorar/xﬁ in
The Board will also considet claims for q‘ea%n}gble €

represent the group. Depending upon the size of the grotﬂnand the efforts qulredﬁd

recognition of|theit
nal cases when ”A&Egc
toa n‘px;ﬁunn q.f

be considered.

of a group. Such expenses ‘Tq;uld includg| ,,
o rental of a meeting hall}| Al ,; |
» photocopies, A[| /ﬁ! ..l'll,-ql f{E |
e stationery, . [ y D.‘J{ \
YR [ all | é
. postage. fa”J ll] ,'
FINIERE
h j : ll I:'\ 1! \:!1:/ JVi?T
?k:_vpsdbm{aalon

UV
| &
\ssn'bmission is prepared on behalf of a large group of interveners, up to
participated in the preparation of the submission without expert help
alify for honoraria. Such awards are intended to recognize personal time and
. § and generally are in the amount of $300 to $500. In exceptional cases, honoraria
n excess of $500, to a maximum of $2500, may be considered. There must be a clear
need for any such substantial intervention.

An intervener group may choose to be assisted by a lawyer or an expert consultant if a
more efficient submission would result. Depending on who does most of the work of
preparing the submission, members of the intervener group may not qualify for an
honorarium.

Reasonable expenses related to preparing a submission may be allowed, particularly if a

complex submission is necessary. Such expenses could include
s stationery,
L ]

postage,

¢ long-distance telephone calls,
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¢ photocopying,
¢ purchase of necessary documents, and

¢ typing of the submission.
623 Costs for Group Members Appearing at a Public Hearing

If a number of interveners form a group to present a submission without the assistance of

a lawyer, one to four members of the group who are necessary to represent the group and

present the submission may each receive an honorarium of $50 for each half day they are

actually present at the hearing. The group may present a panel of up to suffﬁncludmg the

representatives necessary to appear in support of their submission, and ead may rehewe

$50 for each half day of actual appearance. i ] "‘\
A ' L J’

If a number of interveners form a group to presen ub‘qﬁssmn with the aa.‘m pﬂ' a/
lawyer, two representatives of the group mayfeagH reteivd an hono
half day actually present at the hearing go wark fwith }]Ihe lawyerfe!.'e 1

P pomisidia | W

representatives do not appear in suppo
ih!: pres rttatn
eachireddive 590!

IF 0"{‘3{ ﬂﬁlf’dl:lasﬂ!‘ssmn
| e;“*‘i L

ing\are gemplex or technical, a local
hoo hire a lawyer, a consultant, or both

If the lawyer presents a pafig] of interveﬂers
assisting the lawyer and upltp six wntne?&es |
during which it is necessary for them o actya
;

63  Costs for Lawyers, COﬂSLMts/

il ]
If the issues to ﬁ}q :

i\ to a-*-;a;‘at of the intervention.
i { ;
| A R iy
| L ’3 ] /_’J@ts\& qll- J L Il'-,\ ,f ﬂ
[ l d | \II I .r'-l:
\ | hﬂ’l la@ér, interveners should first determine how the lawyer’s fees are to be
l ; e of Costs provides a limit on the hourly rate to be considered in a claim
|

is important to know the lawyer’s hourly rate prior to retaining counsel.

*| i psﬁome lawyers who appear before the Board agree with their client that they will accept as
f | j,‘ﬁ | payment for their services that amount the Board awards after consideration of the
i | intervener’s cost claim. Other lawyers require that their full fees be paid regardless of the
o 5, . fees awarded or the maximum hourly rate prescribed by the Scale of Costs. As the second
type of fee arrangement may result in the local intervener having to pay substantial legal
costs out of his or her own pocket, it is important to understand the nature of the fee
arrangement from the beginning of the lawyer-client relationship. The EUB does not
have the jurisdiction to decide disputes between a lawyer and a client over legal fees. Any
such disputes concemn a private arrangement and may be resolved through the Taxing
Officer at the Court of Queen’s Bench.

All or a portion of a lawyer’s legal fees may qualify for a local intervener’s costs award.
Additionally, the Board will consider the expenses or “disbursements” incurred by a
lawyer representing a local intervener. It must be stressed, however, that the Board will
consider only those fees and disbursements claimed by the lawyer that are determined to
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be reasonable and directly and necessarily related to the presentation and preparation of
the intervention.

All cost claims submitted by a local intervener’s lawyer should be supported by a copy of
the lawyer’s account and must include sufficient detail to demonstrate that all items billed
were necessary and related to the application or proceeding. It is the EUB’s position that
the lawyer’s hourly rate will include all overhead expenses, such as secretarial work. In
certain situations, it may also be appropriate for a paralegal to work on an intervener’s
file. The Board will consider such claims only if it can be demonstrated that the work
performed required the expertise of a paralegal and could not have been performed by a
legal assistant.

68.3.2 Costs of Experts and Consultants b

! .IJ Y
An intervener may choose to be assisted by one or mor euperts when pre hd ||’ | J ;
presenting a submission at a public hearing. ho\s& $ may be registergd || | '; a4 B
professionals, may carry on a consultin bus e » and/o may be ;xgmiiﬂ.# certain field
due to practical experience and/or s lized mm ' r’ | R ] - | |l
I I
Prior to hiring an expert opﬁbnsultant qite s sh temnne.]m'.'[' hnsjuﬁ%gk;
fees are to be paid. As the Sdale of Cos pr s al ﬁ)n hphrly
considered in a claim for ¢ ts itis : (? knmfl :t!?e Tge qlfqrg" 5 hourly
rate prior to hiring. )Jf
= 1

{ te t d servmes of another

for the same intervfier. aa g ta a subrmssmn must be related

xfiert witness to support his or her
eed attend the whole hearing.

to that pers
repor;, or[

ssistance to the intervener, e.g., irrigation technician, district agriculturist,
gpe with knowledge in a special area of farming or ranching. A cost award would
t be/issued for personal services already remunerated by others in the form of hourly

f_#mployment or regular salary.

Actual costs for associated services, such as typing or drafting, may qualify for a cost
4 award if properly documented with a copy of the expert’s account and sufficient detail to

¥ demonstrate that all items billed were necessary and related to the application or

proceeding.
In addition to expert’s fees, the Board will also consider claims for related hearing
expenses, such as

¢ economical transportation or automobile travel to and from the hearing at the current
rate approved by the Scale of Costs;

» meals, at the per diem rate approved by the Scale of Costs; and

¢ accommodation at the per diem rate approved by the Scale of Costs.
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Again, it is stressed that the Board will consider only those fees and disbursements
claimed by an expert on behalf of an intervener client that conform to the Scale of Costs
and are reasonable and directly and necessarily related to the presentation and preparation
of the intervention. As such, it is important that local interveners finalize their fee
arrangements with their experts and consultants before they agree to use their services. If
the local intervener’s lawyer hires the experts or consultants, the lawyer must inform the
local intervener of the fee arrangement.

6.3.3 Costs of Other Witnesses

An intervener may find it necessary to support a submission with the testi ny ofa
witness who has some especially relevant knowledge but is neither an mt ener ngr an

expert. The attendance at a hearing of such a witness may quahfy for a witgess fee §f $
for each half day necessarily and actually present at a he ng to be available to appegr/as |
a witness on behalf of an intervener. Normally, such a ness would not | ”' |
whole hearing. Al >

1N {J,l |

» . t
7 From What Point in Time May Local Inﬁrv éf 0 tJ?q e | : [' r” 1 i
i ¥ 1 -'.l | I | | jl . \ '|\-. ){:
]lStO 0 enl}t (s 'll"\ fi

| iw: rlng g q I: T ||"|
, fg re is o o 1’1 gt 2 Il gAvill be

i
hoticel interadtidns rh ‘efrinterveners
:..;- !E E; sues The EUB
efsary fgr 10¢al/interveners to incur costs

gésont le directly and necessarily

costs had been occurred;

whether the costs incurred by the local intervener are reasonable given the nature of
the project proposed; and

whether the costs incwrred by the local intervener were directly and necessarily
related to the issues in dispute.

8 How Are Local Intervener Cost Claims Filed?

8.1

Cost Forms

In an effort to streamline and simplify the cost filing process, the EUB has developed a
set of summary information forms (see Appendix E) that all claimants must complete and
submit with every claim for costs. Claims filed that do not use these forms will not be
considered. The forms are
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¢ Form E1 — Summary of Total Costs Claimed

¢ Form E2 — Summary of Professional Fees Claimed

¢ Form E3 — Summary of Intervener Honoraria Claimed
+ Form E4 — Summary of Disbursements Claimed

¢ Form ES5 - Affidavit of Fees and Disbursements Claimed
Sample completed forms appear in Appendix F.

These forms are also available on the EUB’s Web site at <www.eub.gov.ab.ca>, as well
as on a CD-ROM that includes the entire Guides 314 and 31B. (The CD 1@" pvailable from
EUB Information Services: phone 403-297-8190; fax 403-297-7040.) Thase access,lng
the cost forms through the Web site have three options for completing the ﬂ)rms i A

I
* All forms except E5 may be downloaded as Mlcroséﬁ Excel files. As bla1 ﬁ r;
the data indicated, all necessary calculathrns )ﬁ]{’hbe rformed .enut-:)rrnqt:cﬂ1

| |
e All forms may be downloaded in P ¢d in usip ﬁ‘dpl:ﬁ ﬁ:ﬂ) |
Reader. Claimants must fill in all m# ofmy-the figc .Sﬂ‘ﬁ ¢alculations ¢

their own. 4 "':"‘1 R'A W |
¢ All forms may be pnnﬁ:rom the &eb]ﬁltﬂ and i}Othlthllﬁﬁfmall:{ I I
| _)
82 Afidavitof Faes and Disburgements /3| [ || || |, (1% / 3

. i
nbl'ﬁle an @ ﬂ‘&ﬁwt ﬂ:g $ -‘thelr cost claim using

._'..l“r |

All local interveners are
the i er agent (lawyer,
& 1lﬁl* ,p ﬁlelihat can be filled out using

Form ES5. The affi
consuItants &
Adobe 'f
U } 'UJV |’

: \'i’l '}.I‘.j‘f"
N cdl int¢tveners sho a record of" all expenses, including receipts, related to the
= N | reparation apd tation of their intervention at the hearing, Such a record should be
. I RBR i
|

er the intervener is actmg on his or her own behalf, in a group or with

g H'!!"- ist of what services were performed for the intervener, as well as the amount of
ime spent carrying out each activity.

\ || Itis the obligation of the person claiming costs to support his or her claim and to

<~ | establish that the costs claimed are reasonable and dxrectly and necessarily related to the

"rf matters in conflict at the proceeding. The EUB requires that all those claiming local
intervener’s costs submit enough information to allow it to consider the claim in a fair
and efficient manner.

When preparing a cost claim, an intervener must do the following:

» Fill in the necessary and relevant details on the summary cost information forms.
Attach any additional information that may be required to complete the forms.

* Enclose with the forms and attachments all relevant supporting receipts, invoices,
accounts, and other documents evidencing expenses incurred.

» If an expense is not self-explanatory, enclose an explanation of the expense.
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e Ifarequest is being made for the Board to exercise its discretion to award an
honorarium, the reasons for such a request should be clearly set out.

¢  When all the information, including the details listed above, is complete, the entire
package must be provided to both the EUB and the applicant.

If the Board has not made an advance determination of local intervener status, it is
important that local interveners include in their cost claims a submission that explains
why they qualify as local interveners for the hearing in question.

84 Filing the Cost Claim

Unless otherwise directed by the Board, participants must file their cost c‘ﬂms wit rn 30
days of the close of the proceeding for which the costs are claimed. This H i
period is clearly established by Section 53(3) of the Rule;__of Practice. ||

A proceeding is considered closed when the Bo
from all the participants involved in the hear
outside of the 30-day period only if th
intention to extend the filing period. | _!
el 5
Cost claims not received within the 30-day
special circumstances. If, iA the opinion of

r mail to

rta Energy and Utilities Board
640 - 5 Avenue SW

Calgary, AB T2P 3G4

Attention: Law Branch

9 Hov}‘Does the Board Assess Local Intervener Cost Claims?

After the EUB and the applicant have received a cost claim, the applicant has the
opportunity to respond within 14 days from the date that it received the cost claim. In an
effort to avoid misunderstandings in that regard, the EUB generally sends a letter to all
parties indicating the exact date by which the applicant’s response is required.

If there are multiple interveners, the EUB may require the applicant to provide one
universal response to all of the cost claims received within 14 days from the date upon
which it received the last cost claim filed. Local interveners will be notified if such a

situation arises.
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10 May a Cost Order of the Boa#q! Be Aen@lgd | j ; |

i i
]

'u

|

id

Once the local intervener has received the applicant’s submission, he or she has one final
opportunity to respond to the applicant’s reply. This final response must be provided to
the EUB and the applicant within 14 days from the date that it received the cost claim.
Again, the EUB generally sends a letter to all parties indicating the exact date upon which
the intervener’s response is required, in an effort to avoid any misunderstandings.

When the cost claim is complete, including all supporting documentation, and the time
for providing comments and replies has expired, the Board considers the claim in light of
the particular application and renders its decision as soon as possible thereafter. If an
award is made, the Board issues an order, which sets out

» the reasons for the award granted,

¢ the amount of the award, \ .

e who shall pay it, n
o |

» to whom the payment shall be made, and - .r-x‘ | .

* aletter summarizing the breakdown of u{p gé'a:& anc# fthe reason;‘@; 1[:.. |

If an intervener is represented by a la r t e,tE‘UB 50 Lg{eib 1reHﬂ'ani to tﬁe
lawyer, who will then dlsu;ﬂute the fun f:dnr{img t‘tﬁ er.,

! o
Interveners or applicants d1$ad( ﬂ!v
They may request the Bofrd fre i

i f é@ ave two options.
tion 58 of the Rules of
lberta Court of Appeal
rervation Act or Scction 20 of the

gé?fs decision of the Board must do so within 30

. received the cost order. It is important to note that if a
geview its decision prior to sceking an appeal, it is still

_ egve to appeal within the 30-day period following receipt of the

|| 'ijo - ¢ within which a party must seek leave to appeal does not stop, pending
areview.

: \-éoat Order Review Requests

|

I | Section 31 of the Energy Resources Conservation Act and Section 58 of the Rules of
) | Practice govern the EUB’s cost review process. After the EUB and the applicant have

received a review request, the applicant is provided an opportunity to respond.

In order to trigger a review of a Board cost decision under Section 58 of the Rules of
Practice, a local intervener must establish significant doubt as to the correctness of the
Board’s cost decision. The Board has adopted the position that such doubt must arise out
of one of the following circumstances:

¢ The local intervener or review applicant presents new evidence, not known or
available at the time evidence was first adduced and the decision was made, that may
have been a determining factor in the Board’s decision.
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e The local intervener or review applicant establishes that the Board’s decision is based
on an error of law or fact and that the correction of such an error would materially
affect that decision.

o The local intervener or review applicant establishes that a correction of a clerical
error or clarification of an ambiguity found within the Board’s decision is required.

¢ The local intervener or review applicant establishes some other valid criterion for
review that is relevant and particular to the case at hand.

If the review applicant cannot establish to the Board’s satisfaction that he or she has met
the above criteria, the Board will deny the review request. As such, it is iraportant that
review applicants address these criteria within their review submission.

102  Appeal of a Cost Order to the Alberta Court of Appeal |

Both Section 44 of the Energy Resources Conse
Energy and Utilities Board Act allow appeal
Appeal. In order to successfully appeal acos}
must demonstrate that the Board decision coptgihs a

law. As stated earlier, those geeking to pe

111 TheNeed for Enforcemental // || | | |

st drders are promptly paid by
will fail to comply with a cost order

UB g

o
8) A certified copy of an award of costs made under this section may be filed in the office of
the clerk of the Court of Queen’s Bench and, on filing and on payment of any fees prescribed

by law, the order shall be entered as a judgement of the Court of Queen’s Bench and may be
enforced according to the ordinary procedure for the enforcement of a judgement of the Court.

al fm yement at the Court of Queen's Bench

1(8} of the Energy Resources Conservation Act states:

Once registered as a judgement, the order may then be enforced under the Civil
Enforcement Act. A local intervener who has registered the judgement pursuant to the
Civil Enforcement Act then has several effective options for collecting the costs ordered.
These include

e garnishing the applicant’s bank accounts;
« gamishing the applicant’s accounts receivable;
e seizure and sale of the applicant’s property, including equipment; and

* seizure and sale of the applicant’s land.
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Alberta Justice publishes a short booklet Collecting Your Judgement in Alberta, which is
available free of charge from the Court of Queen’s Bench. It provides step-by-step
instructions on how to enforce a judgement in Alberta.

113  The EUB’s "Enforcement Ladder”

The EUB considers an applicant that has failed to pay a cost order within 30 days of its
issuance to be in noncompliance with a Board order and thus subject to the conditions of
the EUB’s Generic Enforcement Ladder. According to the Generic Enforcement Ladder
and its definitions (Informational Letter [IL] 99-4: EUB Enforcement Process, Generic
Enforcement Ladder, and Field Surveillance Enforcement Ladder), this compllqnce
clearly combines “demonstrated disregard and a failure to resolve issues a per
requirements/expectations.” This would mean the noncompliance is classi
“serious” and would result in Level 3 enforcement, which may include a spispepsi
operations at the site that was the subject matter e hearing that gave 1

order, If the cost order remains unpaid after ;ge 3 "‘ sign of the p
{ G inil 1
4 || :
|

EUB will consider further enforcementﬁep

1 b [

{ |

0
"\ D| p@

——

<

C:“____._e/:
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Appendix A Informational Letter 2001-4: EUB Revises Rules of Practice and Cost
Policies for Energy and Utility Proceedings

June 27, 2001

To: All Interested Parties

EUB REVISES RULES OF PRACTICE AND COSTS POLICIES FOR ENERGY
AND UTILITY PROCEEDINGS

This informational letter is to notify all interested parties that the EUB ha;;evised its
Rules of Practice concerning EUB energy and utility proceedings effecti -'August {] :
2001. These revisions will help ensure fair and efficient proceedings by i iuding :
provisions on prehearing meetings, hearings, information yequests, technidg

This informational letter also introduce§
Guidelines for Energy Cos,
These guides become eff:

Respecting Applications fo
the Scale of Costs. Guide 3
related matters, while Gui
utility matters.

LI
P . el s
¥ There are three primary reasons for these initiatives:

¢

» The previous Rules of Practice (based on the former Energy Resources Conservation
Board Rules of Practice and the former Public Utilities Board Rules of Practice) and
costs policies are outdated.

o There is a need to bring conformity and consistency to all proceedings before the
EUB.

e There is a need to document and communicate currently existing practices.
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An important principle underlying all EUB-sponsored regulatory change is consulting
with stakeholders and affected parties. The EUB’s review of its Rules of Practice and
costs policies and procedures for its energy and utility proceedings has been
comprehensive and consultative and dates back to the fall of 1999, This is illustrated

through

e issuance of General Bulletin (GB) 99-18: Stakeholder Consultation Discussion
Papers for the Review of Cost Procedures for Energy and Utility Proceedings,

» issuance of GB 99-22: Stakeholder Consultation Discussion Papers for the Review of
Costs Procedures for Energy and Utility Proceedings Extension of Deaa'lme Jjor
Filing of Submissions to 31 January 2000,

+ issuance of GB 2000-10: Stakeholder Consultation on Draft EUB Rulh# of Pr
Jor Energy and Utilities Proceedings, which announcéd the placing of ﬂr gf
Practice on the EUB Web site and mwted feﬁ;dbg ]1';1

e two EUB-sponsored public workshops o ,h Chlgar}, Alberta
discuss cost policy issues and to ol!m#m flona estnseﬁla‘ lﬁtetéafted pirlnﬁ, [

and 4

T

» issuance on April 9, 2001, of GB 206!- 0 Lpd HR ﬂw df
Practice and on Revie pf InteanQbil— nﬁd.i’ng fo Fbrrg}\‘ ﬁl Jl @' PJ"at‘eedmgs
1] H i _f
.

f §l I |
Rules of Practice and Nb?v @ht{ bs || \ J 4

| o i |
i bl H By r
| B § IR
M esﬁp\\ n;k‘i‘fs:
\

=

agtige and have been developed and published separately in acknowledgement of some
the inherent differences particular to energy and utility proceedings.

. Despite some differences in energy and utility proceedings, it has been the EUB’s
. common experience when assessing cost claims that interveners require

» adegree of certainty as to what costs will be judged acceptable for reimbursement,

» arealistic and up-to-date indication of acceptable costs, and

e certainty with respect to procedure.

The new intervener funding guides address these needs, and each guide includes the new
Scale of Costs. The new Rules of Practice and Guide 314 and Guide 31B are available on

the EUB Web site <www.eub.gov.ab.ca> or in paper format from EUB Information
Services in Calgary or Edmonton.
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EUB Expectations

The EUB expects all applicants, legal counsel, and other participants in EUB proceedings
to thoroughly familiarize themselves with these important documents. To assist, the EUB
Law Branch will hold public workshops and offer speakers to make presentations to
meetings, community open houses, or other appropriate forums. Should such assistance
be desired, please contact the EUB Law Branch representatives noted below.

EUB Contacts

A backgrounder with some relevant “questions and answers” is attached to provide
further information. For other questions or clarifications regarding the re EUB.Rules
of Practice, contact Ms. Giuseppa Bentivegna, EUB Law Branch, at (403} 297-8332 or
by e-mail at <giuseppa.bentivegna@gov.ab.ca>. For other questions or cldrificatio
regarding Guide 314 or Guide 31B, contact Mr. J. P. Mglissecau, EUB Law (B : D
(403) 297-3488 or by e-mail at <eub.energycosts b.gav_ab.ca> or
<eub.utilitycosts@eub.gov.ab.ca>. : D

y

—

Brad McManus, Q.C.
Board Member D

)

20 « EUB Guide 31A: Guidelines for Energy Cost Claims (June 2001)



Appendix B Section 31 of the Energy Resources Conservation Act

._ '\1|
II'\__ 'III | |
Wil

I! i | 1|IIJI |

| N WA

WA i

|.\:\JJI.I.

r'r\""/

31 (1) In this section, “local intervener” means a person or a group or association of
persons who, in the opinion of the Board,

has an interest in, or

(a)
(b)

is in actual occupation of or is entitled to occupy
land that is or may be directly and adversely affected by a decision of the Board in or as a
result of a proceeding before it, but, unless otherwise authorized by the Board, does not
include a person or group or association of persons whose business includes the trading in
or transportation or recovery of any energy resource. i ; |

] .l' 1|l‘i
(2) On the claim of a local intervener or on the Board’ motion, the
subject to terms and conditions it considers anr e an award of

I.

intervener. ) rj 1- f,,. 18
| ‘ ‘- - )
(3) Where the Board makes an award Ej,f'co:;lk ‘l{:derH oﬁ’ [‘i)]' it thhyﬂeie _ e[ ?_ :
4 | i
(a) the amount of cosfﬁ that shall jpaﬁ an loc ’;ferﬁ;}?, M:ld /f ; “/
| | B *~,
| i f'/'
jf ¢

(b) the persons liable t&'u pay the dwal rd bf costs.
Y !

NIVAY
d! P{y ﬁ'l \ﬁoard to be liable to pay
w of the award of costs.

(4) The local intervener
the costs awarded

Y
the Board’s opinion it is reasonable to do so, the Board may make an advance of
sts to a local intervener and it may direct any terms and conditions for the payment or

| repayment of the advance by any party to the proceeding that the Board considers
| appropriate.

£ (7) The Board may make regulations respecting

(a) the awarding of costs,

(b) the making of advances of costs,

(c) the liability of persons to pay costs, and
(d) the review of costs awarded.

(8) A certified copy of an award of costs made under this section may be filed in
the office of the clerk of the Court of Queen’s Bench and, on filing and on
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payment of any fees prescribed by law, the order shall be entered as a judgment
of the Court and may be enforced according to the ordinary procedure for
enforcement of a judgment of the Court.
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Appendix C Part 5 of the Rules of Practice
PART S
COSTS
Costs 49 In this Part,

(a) “costs order” means an order of the Board awarding costs on a claim for costs;

(b) “energy proceeding” means a proceeding conducted under the Energy Resources
Conservation Act,

{c) “guidelines” means

and )
.r. \
(ii) for the purposes of costs in a utiljties r\br eeding bu:d 3IB
Utility Cost Claims, as amend t&or? et ; '.t
(d) “participant” means /] | '
k I | B
(i) for purposes of cgsts in an engrgy|| i
section 31 of the { L & _

—_— e
oy
=
=
3
=]
)
S
s,
&
&
2
3
2
Ca
f=5]
w

e

gartt.who intends to take part in a proceeding may, at any time during the
g make a request to the Board for an advance of funds in accordance with

The Board may award an advance of funds to a participant if the participant
demonstrates a need for financial assistance to address relevant issues in the

i~ \ proceeding.

(3) If the Board awards an advance of funds to a participant under subsection (2), the
Board may

(a) advance the funds to the participant and

(i) set out the terms for repayment of the advance to the Board by the participant,
or

(ii) direct the applicant to reimburse the Board for the funds advanced to the
participant,

or
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(b) direct the applicant to advance funds to the participant and set out the terms for
repayment of the advance to the applicant by the participant.

Budget to 51 The Board may, at any time during a proceeding, require a participant to file a budget of

be filed

Interim
awards

the participant’s anticipated costs in the proceeding in accordance with the guidelines.

52(1) A participant may apply to the Board for an award of interim costs incurred in a
proceeding by filing an interim costs claim in accordance with the guidelines.

(2) A participant may only claim interim costs in accordance with the scale o;posts_
|

(3) The Boeard may award interim costs to a participant if the Board is of the }F(Linion tl#‘.t

A | 1
(a) the costs are reasonable and directly and neceﬁg{i;lyipjlated to the procpedi

%

4

(b) the proceeding in which interim co?q argicl
|
1

(c) the participant has demgnstrated a
relevant issues in the eeding.

(4) If the Board awards interi

costs to the Board by the participant
ts on a claim for costs filed by the participant

d irect the applicant to pay the interim costs to the participant and set out terms for
. \/ repayment of the interim costs to the applicant by the participant if the Board
varies or denies costs on the claim for costs filed by the participant at the close of
the proceeding.

h

Costsclaim 53(1) A participant may apply to the Board for an award of costs incurred in a proceeding by

filing a costs claim in accordance with the guidelines.
(2) A participant may only claim costs in accordance with the scale of costs.
(3) Unless otherwise directed by the Board, a participant shall

(a)file a claim for costs within 30 days after the proceeding is closed, and

(b)serve a copy of the claim on the other participants.
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{4) An applicant may, in a utility proceeding, submit as part of the applicant’s claim for costs
a request to the Board to record in the applicant’s hearing costs reserve account costs that are
reasonable and directly and necessarily related to the proceeding.

(5) After receipt of a claim for costs, the Board may direct the participant who filed the costs
claim to file additional information or documents with respect to the costs claimed.

Comments 54(1) Unless otherwise specified by the Board, in an energy proceeding,
on costs

claim
(a) within 14 days of the deadline for the filing of a costs claim referred to in section

53, the applicant in the proceeding to which the costs relate shall file and sefve on
the participant who filed the costs claim a submission detailing an),lr questio aqd
i |

comments on the costs claimed, and ,’* ' g ; |
(b) within 14 days of the receipt of the a ﬂlﬁc'*mments un clqusg QL F\E,' &
participant shall file and serve pq th }agﬂhcama E'tply fﬁ?gi’ ﬂg ihbég: | |
comments. ] 0w/
..-' J4|,. i | | Y 1I1-,_J-I‘E
| | l | f J

'I.il ..!IE:'|
LR o

@Bﬂﬁrd from the
participant shall file

tagh@ any questions and
14 fays of the receipt of the

(2) Unless otherwise spemﬁe;] by the Boa:Lﬁ Taldnhtne* pﬁ;ﬂcerﬁ;g; AR _,#' L
|
| i
!'.'il

sts, in acco&dance with the scale of costs, to a participant if

W | } / % osts are reasonable and directly and necessarily related to the proceeding, and
i y
F. J| \l.\ y i i (b) the participant acted responsibly in the proceeding and contributed to a better
i "-\ 0 v understanding of the issues before the Board.
&
e J |

.,-’tZ) In determining the amount of costs to be awarded to a participant, the Board may
consider whether the participant did one or more of the following:

(a) asked questions on cross-examination that were unduly repetitive of questions
previously asked by another participant and answered by that participant’s witness;

(b) made reasonable efforts to ensure that the participant’s evidence was not unduly
repetitive of evidence presented by another participant;

(¢) made reasonable efforts to cooperate with other participants to reduce the
duplication of evidence and questions or to combine the participant’s submission
with that of similarly interested participants;
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(d) presented in oral evidence significant new evidence that was available to the
participant at the time the participant filed documentary evidence but was not filed
at that time;

(e) failed to comply with a direction of the Board, including a direction on the filing of
evidence;

(f) submitted evidence and argument on issues that were not relevant to the
proceeding;

(g) needed legal or technical assistance to take part in the proceeding; ﬁ

Liability 56 Unless the Board otherwisg'Hirects,
for costs

(a)in a proceeding that rela@

licensee, operator or ap,

(3) An applicant named in a costs order shall pay the amount awarded to the participant
in 30 days of being served with a copy of the costs order under subsection (2).

(4) A costs order issued in a utility proceeding may state whether an applicant named in the
order is authorized to record the costs in its hearing costs reserve account.

Review 58(1) A party to a costs order may, within 30 days of the date of service of the order, apply to
IeqUest  the Board for a review of the order.

(2) An application for a review of a costs order must be made in accordance with section 46.
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Appendix D Scale of Costs

The Scale of Costs represents a fair and reasonable tariff to provide any interested party
with adequate, competent, and professional assistance in making an effective submission
before the Board. In a case where a party can advance persuasive argument that the scale
of consumer or applicant contribution is inadequate given the complexity of the case, the
Board may award an amount greater than stated in the Scale of Costs to address such
unique circumstances.

1 Professional Fees

The Scale of Costs provides a sliding scale for professional fees on the basis that as the
professional’s experience increases, so will his or her value and wage. T Board p
emphasizes that the maximum allowable hourly rates will not be awarded m a mattgr of
course. Rather, the Board will assess each claim upon its individual merlts{ d wil] by
approve the maximum fee when it has been demonstrate{ that such a chargg is ed,
by the work performed. The Board allows profers%ly half of their by ﬁ £ fo -
travel time. H AN

A /?\‘.\a e i i
Legal Fees Ib/;\ ((I: "|_l. |' i: '| Ii ‘ | | I [\!:\ i
Paralegal ‘I '| !, \\\l I | i II i { |I ‘-. ﬁ? | | ffll'a_
| 1WA '-I"IJ'"
Articling Students |! } . ]lﬁl _'l\/'I-"fﬁ,l o
] .
1-4 years at the bar ‘ } ! [l'lui'f A 4
N *
5-7 years at ’f | |’ Ve
1
812 aqs*%fﬁlﬂﬂa;/,'
iy

itlude and cover all overhead charges implicit in the normal
. The Board will not consider fees for secretarial work. In certain
also be appropriate for a paralegal to work on the application or

| Consultants’, Analysts’, and Experts’ Fees

P

Secretarial/ support staff $45.00/hour

1-4 years’ experience $100.00/hour
5-7 years’ experience $140.00/hour
8-12 years’ experience $210.00/hour

More than 12 years’ experience $250.00/hour
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The Board recognizes that the above professionals may not include the costs of
secretarial work in their fees and thus may recognize a claim for secretarial or clerical
services. The Board will not recognize, however, claims for overhead based upon
percentages of the fees or disbursements claimed.

2 Disbursements

Office Disbursements

The Board will consider claims for the following office disbursements incurred
throughout the participant’s involvement in the proceeding:

s courier charges

e long-distance telephone calls 'lj f'r:.\'ln
A
i “H N
» photocopies (30.10/page) ,{1:"\ ! II! L{_
o fax ($1.00/page) ¥ fl 1>
e computer charges A 5 ‘ '
L] | | |
s postage I ! R E
| i 3 "\-':
e transcripts (must be adcgmpanied by a \'Il I U\
L 4
| B 4
The Board does not require¢laimants/th Euljmjt receipts ements

nitfal gosj cla ms [ a1 1 owever, retain
|| 3ha d I =l p mission if the claim is
-| ) er han thpse listed above may be listed as

kplanation pf the e escaimcdattached.

(other than transcripts) with ths r
receipts for such dlsburs 4
selected for audit. Gk
ol miscellan -'ﬂ 't 2 sh

(L= :-_ 44

! imsfér the following personal disbursements that are incurred
Jsa.gfithe proceeding.

o
-

I‘ e'méximum allowable claim for meals is $40.00 per day ($10.00 for breakfast, $15.00
For lunch and dinner). Claims for meals are restricted to the hearing phase of a
proceeding. Tips are not claimable. No receipt is necessary for meal expenses.

A J-}J Accommodation

The maximum allowable claim for accommodation is $140.00 per day. Receipts must
accompany all claims for accommodation. Claims for accommodation are restricted to
the hearing phase of a proceeding.

Travel

The Board’s mileage rate for automobile travel is $0.30/km (including GST). This
portion of a claim is restricted to intercity travel distances of 50 km or greater.
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The Board will recognize claims for airfare at economy rates or less. Claims for airfare
must be accompanied by a receipt supporting the claim. Claims for airfare are restricted
to the hearing phase of the proceeding.

Taxi

Such claims are restricted to the hearing phase of the proceeding. Claims for the above
disbursement need not be accompanied by a receipt. Tips are not claimable. Claimants
should, however, retain such receipts in the event that the Board directs an audit of the
claim.

Parking

Such charges are restricted to the hearing phase of the proceeding. Claims!flor the ahove
disbursement need not be accompanied by a receipt. Tips are not claimablg| Claim
should, however, retain such receipts in the event that the Board directs arl fudi

claim. f \ | D
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Attachment to Form E4

June Wilmore
Claim for (specify details)
Claim for (specify details)

Trudy Frank
Claim for (specify details)

Bill Smith
Claim for (specify details)

22.00
45.00

55.00

127.00



INEERUIES stenetrorgymndUsiiosBosd  AFFIDAVIT OF FEES AND DISBURSEMENTS

Form ES
AFFIDAVIT OF FEES AND DISBURSEMENTS CLAIMED IN THE MATTER OF A CLAIM FOR COSTS MADE BY
FOR PARTICIPATION IN A PROCEEDING BEFORE THE
ALBERTA ENERGY AND UTILITIES BCARD WITH RESPECT TO APPLICATION(S) NO.___
[ , of the (city/town) of and the Province of . MAKE
OATH (OR AFFIRM) AND SAY THAT:
1) lamthe of the cost claimant {the “Claimant”) and as such have

personal knowledge of the matters hereinafter deposed to, except where stated to be based on information and belief, and where
so stated, | do verily believe to be true. |

2) The Claimant was an intervener in a proceeding (the ‘Proceeding”) before the Board with respect to the dﬂpve appli

3) The Claimant incurred fees and disbursements (exclusive of GST) in the a
participation in the Proceeding. Additionally, the Claimant incuirgd GﬁT
$ {

4) | have personally reviewed the accounts of the
documentation as required by the Scale of Cos
request of the Claimant.

5)

I

h'v‘
Mﬂo& and belief, the fees and disbursements claimed by the Claimant represent fees and disbursements
rily and reasonably for the purpose of the Proceeding.

WORN (OR F]?MED) before me at the (City/Town, etc.} of , in the Province of
on (date)
Commissioner of Oaths Signature of Affiant

AFFIDAVIT 31A FORM ES Alberta Energy and Utllities Board 640 § Avenue SW Calgary, Alberta Canada T2P 3G4
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APPENDIX A SUMMARY OF COSTS CLAIMED AND AWARDED

This appendix is unavailable on the ERCB website. To order a copy of this appendix,
contact ERCB Information Services toll-free at 1-855-297-8311.





