Calgary Head Office

Alberta
Energy Q Suite 1000, 250 - 5 Street SW
Regulator Calgary, Alberta T2P OR4

tel 403-297-8311

By email only

May 4, 2026
Napoli Shkolnik Canada Bennett Jones LLP
Attention:  Adam D. Bordignon Attention:  Martin Ignasiak
Dear Sirs:
RE: Request to Suspend Mine 14 Approvals under s 45(5) of the Responsible Energy Development Act (REDA)

filed by Alberta Wilderness Association (AWA) and Canadian Parks and Wilderness Society Northern
Alberta (CPAWS)

Summit Coal Inc. (Summit)

Environmental Protection and Enhancement Act (EPEA) Approval No. 00496728-00-00; Water Act Approval
No. 00496729-00-00; Public Lands Act Approval No. MSL231119; Public Lands Act Approval No LOC240682;

Coal Conservation Act Permit No. 2009-6B; Coal Conservation Act Licence No. C 2011-9D; and Water Act
Licence No. 10002970, issued to Summit on September 24, 2025 (together, the Approvals)

The Alberta Energy Regulator (AER) has considered the December 3, 2025 request of the AWA and CPAWS
(the Requestors), under section 45(5) of the Responsible Energy Development Act (REDA) to suspend the
operation of the Approvals issued to Summit on September 24, 2025. The AER has also considered Summit's

response to the suspension request and the Requestors’ subsequent reply submission.
The AER has decided to deny the request.

BACKGROUND

On August 21, 2025, the AER exercised its discretion under s. 42 of the REDA, to reconsider and subsequently
vary the Hearing Panel’s July 23, 2025, decision to continue Proceeding 449 despite the withdrawal of all
directly and adversely affected parties.” The AER's CEO made that decision (the Reconsideration Decision). In
doing so, Proceeding 449 was cancelled and the applications and all submissions on the record of
Proceeding 449 were referred to AER Regulatory Applications Branch for decision. The subject applications
were then reviewed and considered by the AER, and the Approvals were issued to Summit. AER staff decision

makers made those decisions (the Approval Decisions).

T AER decision on Request for Reconsideration No. 1958898 dated August 21, 2025
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Section 45(5) of the REDA states:

45(5) A decision of the Regulator takes effect at the time prescribed by the decision, and its
operation is not suspended by any appeal to the Court of Appeal or by any further appeal, but the

Regulator may suspend the operation of the decision or part of it, when appealed from, on any
terms or conditions that the Regulator determines until the decision of the Court of Appeal is
rendered, the time for appeal to the Supreme Court of Canada has expired or any appeal is

abandoned (emphasis added).

The Requestors filed a permission to appeal application with the Alberta Court of Appeal requesting that the
court grant permission to appeal the Reconsideration Decision under section 45(1) of REDA; the Court has

since granted permission.
REASONS FOR DECISION

The AER does not have the authority under section 45(5) of the REDA to suspend the Approval Decisions.
Under that section, the AER only has authority to suspend the operation of decisions ‘when appealed from'.
The Approval Decisions have not been appealed to the Court of Appeal. The only decision under appeal at

the Court of Appeal is the Reconsideration Decision.
In their initial written submission, the Requestors acknowledged that these are separate decisions stating:

The Approvals were issued by the AER’s Qil Sands Mining and Coal Division on September

24, 2025, following the Chief Executive Officer’'s (“CEQ") decision to assume authority over

Summit’s reconsideration request in AER Proceeding 449

The Requestors later argued, in reply to Summit’s response submission, that the Approval Decisions are ‘a
part of’ the reconsideration decision, and that the approvals exist as a consequence of the Reconsideration
Decisions. The Requestors submitted that their Notice of Appeal seeks relief regarding the Approval

Decisions, namely an order quashing them and a declaration as to their invalidity.

On November 6, 2025, the Court of Appeal granted permission to appeal the Reconsideration on the

following issues?:
Did the CEO of the AER err in law by:

(a) interceding in an ongoing proceeding before a hearing panel and reconsidering a
procedural decision of the panel in a manner that ended the proceeding and
dismissed the panel;

(b) conducting a written reconsideration hearing in respect of a reconsideration request

under s 42; and

2 Alberta Wilderness Association v Alberta Energy Regulator, 2025 ABCA 389, at para 25.

R, Inquiries 1-855-297-8311 Ry 24-hour emergency 1-800-222-6514 @ inquiries@aer.ca

Security Classification: Public 2 OF 3



(c) misinterpreting and misapplying the reconsideration test and departing from the

established interpretation and application of s 42 of REDA without justification.

There is no issue on which permission was granted that expressly challenges the Approval Decisions. Notably,
the Court set limitations on the third ground of appeal, making it clear that it did not want arguments to
stray into other issues3. The Court’s permission decision focussed on the Reconsideration Decision before it.
There is no discussion or finding in that decision suggesting an inextricable tie between the Reconsideration
decision and the Approval Decisions, or moreover that they are a part of one another, as suggested by the

Requestors in the current request.

Regardless of what the Court chooses to do or not do about the relief sought in the Reconsideration
Decision appeal, the fact remains that the Requestors did not seek permission to appeal the AER's issuance
of the Approvals to Summit, meaning the Approval Decisions are not ‘appealed from’ for the purposes of
section 45(5) of the REDA. The Requestors could also have requested regulatory appeals on the Approval
Decisions but chose not to do so. If they had, they could have requested a stay of the Approvals under the

processes available in section 39(2) of the REDA.

On similar requests under section 45(5) of the REDA, the AER has also previously held that it does not have
authority to grant suspensions of decisions that are related to, but different than, decisions appealed from
where the related decisions have not themselves been appealed.# While not bound by precedent, consistency
in decision making promotes regulatory certainty, and there is no valid or defensible reason for the AER to

take a different approach with the current request under section 45(5).

While both parties made written submission on whether the section 45(5) request meets the tests for interim
relief set out in in RJIR-MacDonald v Canada (Attorney General) [1994] 1 SCR 311, it is not necessary to
consider or decide this matter on that basis given the finding that the AER does not have authority to

suspend the Approval Decisions.

CONCLUSION

The request for suspension of the operation of the Approval Decisions is denied because these decisions

have not been appealed from as required by section 45(5) of the REDA.
Sincerely,

<Original signed by>

Sean C. Sexton, LLB, ICD.D
Executive Vice President, Law and General Counsel

3 Ibid, at para 26.
4 AER decision on Section 45(5) Stay Request filed by Canadian Natural Resources Limited, dated March 9, 2023.
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