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Decision 2005-079
Application No. 1347899

DECISION

Having carefully considered all of the evidence, the Alberta Energy and Utilities Board
(EUB/Board) finds the project to be in the public interest. Accordingly, the Board is prepared,
with the approval of the Lieutenant Governor, to approve Application No. 1347899, subject to
the commitments made by BA Energy Inc. listed in Appendix 2 and subject to the conditions
listed in Appendix 3.
2

INTRODUCTION

2.1

Application

On May 28, 2004, BA Energy Inc. (BA Energy) filed Application No. 1347899 to the EUB and
Alberta Environment (AENV) for approval to construct and operate an 41 400 cubic metre per
day (m3/d) upgrader, the Heartland upgrader, and associated infrastructure in Strathcona County
near Fort Saskatchewan, Alberta (south half of Section 10, Township 56, Range 21, West of the
4th Meridian). The upgrader is proposed to be developed in three equal phases, with the first
phase scheduled for completion by late 2006.
2.2

Background

Application No. 1347899 was registered by the EUB on June 1, 2004, and a joint Notice of
Application was issued by the Board and AENV on June 8, 2004. The notice was advertised in
the Edmonton Journal, the Edmonton Sun, the Fort Saskatchewan Record, and the Strathcona
County This Week.
Following review of the application, supplemental questions from the Board and AENV were
issued on September 21, 2004, and were responded to by BA Energy on November 17, 2004.
Information on health effects and non-criteria air emissions, missing from the original
application, was filed by BA Energy on October 26, 2004. Following review, supplemental
questions from the Board and AENV were issued on December 8, 2004, and were responded to
by BA Energy on December 13, 2004.
In light of concerns expressed by residents and landowners in the vicinity of BA Energy’s
project and in response to a request by BA Energy, the Board issued a Notice of Prehearing on
October 20, 2004. The notice was advertised in the Edmonton Journal, the Edmonton Sun, the
Fort Saskatchewan Record, the Strathcona County This Week, and the Sherwood Park News.
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The Board held a prehearing meeting on December 14, 2004, to discuss the scope of a possible
hearing, timing, procedures, participant roles, costs, and funding.
On December 21, 2004, the Board issued its prehearing Decision 2004-110. The Board directed
parties to proceed based on an information request process, and the Board set the hearing date as
April 12, 2005. The prehearing decision report was issued to all participants that registered at the
prehearing meeting, in addition to being posted on the EUB’s Web site.
On January 31, 2005, following review of additional information filed by BA Energy, AENV
declared that the environmental impact assessment (EIA) report of the Heartland upgrader
project was complete, in accordance with Section 53 of the Environmental Protection and
Enhancement Act (EPEA).
On February 1, 2005, the Board issued a Notice of Hearing for April 12, 2005. The notice was
advertised in the Edmonton Journal, the Edmonton Sun, the Fort Saskatchewan Record, the
Strathcona County This Week, and the Sherwood Park News.
Information requests from Northeast Strathcona County Residents (NESCR), Astotin Creek
Residents’ Coalition (ACRC), and Inter Pipeline Fund were filed on February 7, 2005, and
responded to by BA Energy on February 16, 2005.
On March 29, 2005, BA Energy, with the support of NESCR and ACRC, requested a
postponement of the April 12, 2005, hearing so that the parties might continue with their
negotiations. On April 1, 2005, the Board advised registered participants by e-mail that it had
granted BA Energy’s request.
On March 29, 2005, AENV filed its hearing submission, followed by NESCR on March 31,
2005, and ACRC on April 6, 2005. BA Energy filed its reply submission on May 13, 2005.
On April 4, 2005, the Board issued a Notice of Rescheduling of Hearing, indicating that the
hearing was cancelled and that it would be rescheduled at a later date. The notice was advertised
in the Edmonton Journal, the Edmonton Sun, the Fort Saskatchewan Record, the Strathcona
County This Week, and the Sherwood Park News.
On April 7, 2005, the Board advised registered participants by e-mail that the hearing was
rescheduled to June 7, 2004, and on April 22, 2005, it issued a Notice of Rescheduling of
Hearing. The notice was advertised in the Edmonton Journal, the Edmonton Sun, the Fort
Saskatchewan Record, the Strathcona County This Week, and the Sherwood Park News.
On May 26, 2005, NESCR and ACRC advised the Board that they had withdrawn their
objections to Application No. 1347899. On June 1, 2005, the Board advised registered parties by
e-mail of the cancellation of the oral portion of the hearing.
Immediately following cancellation of the oral portion of the hearing, Jim Radke and Kathy
Radke filed an objection to Application No. 1347899 and an objection to the cancellation of the
hearing. The Radkes requested that the hearing be rescheduled.
On June 15, 2005, Tia Bartlett filed an objection to Application No. 1347899 and an objection to
the cancellation of the hearing. Ms. Bartlett also requested that the hearing be rescheduled.
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On June 22, 2005, and again on July 12, 2005, in response to a further request, the Board advised
Ms. Bartlett that her request for the Board to convene a public hearing into Application No.
1347899 was denied.
On June 30, 2005, following additional submissions by BA Energy and the Radkes, the Board
advised the Radkes that their request for the Board to convene a public hearing into Application
No. 1347899 was denied.
In addition to the above steps, the Board, early in the proceeding process, established a link to
information on the BA Energy application on the main page of its Web site, which contained all
of the application information, notices, prehearing information, and all submissions made by
interested parties. This Web site was kept updated.
Accordingly, the Board considers the close of evidence for this proceeding to be July 11, 2005.
2.3

Interventions

A list of participants to these proceedings is contained in Appendix 1.
At the December 14, 2004, prehearing meeting, NESCR, consisting of eight local residents and
families, and ACRC, consisting of 12 local residents and families, registered as participants to
the proceedings and subsequently filed objections to Application No. 1347899. All of the
members of NESCR and ACRC lived within 1 to 5 kilometres (km) of the proposed Heartland
upgrader.
Shell Canada Limited, Inter Pipeline Fund, and North West Upgrading Inc. registered as
participants to the proceedings and reserved their right to participate in any hearing. However,
they did not take a position with respect to Application No. 1347899, nor did they file any
evidence to the proceedings.
The Strathcona County Taxpayer Association (SCTA) registered as a participant to the
proceedings and subsequently filed a submission in support of Application No. 1347899.
John Murray, located in Ardrossan, registered as a participant to the proceedings. Mr. Murray
filed a number of submissions in which he raised questions concerning the proposed Heartland
upgrader. The Board and BA Energy responded directly to Mr. Murray’s questions and BA
Energy also met with Mr. Murray in person to discuss his concerns.
Herbert Veltman and Inge Veltman, located adjacent to the proposed Heartland upgrader site,
gave notice of their intention to participate in the proceedings, but after having reached an
agreement with BA Energy elected not to participate in the prehearing meeting.
Strathcona County declined to participate in the prehearing meeting or in the subsequent
proceedings, stating that it had met and worked cooperatively with BA Energy to satisfactorily
resolve its concerns.
Imperial Oil filed an objection to Application No. 1347899, citing technical concerns over BA
Energy’s proposal to inject process-related acid gas into the Leduc D-3 Formation and the impact
this would have on Imperial Oil’s ability to produce crude oil from the reservoir. When BA
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Energy withdrew its acid gas injection proposal, Imperial Oil withdrew its objection to the
project and declined to participate in the prehearing meeting.
On April 11, 2005, Morris Brabbins, located about 12 km southwest of the proposed Heartland
upgrader site, filed a letter objecting to the rescheduling of the hearing and raising concerns
regarding Application No. 1347899. BA Energy responded directly to Mr. Brabbins’s questions,
and BA Energy also met with Mr. Brabbins in person to discuss his concerns.
On May 26, 2005, NESCR and ACRC advised the Board that they were withdrawing their
objections to Application No. 1347899, based on actions taken and commitments made by BA
Energy in two areas. Firstly, BA Energy participated with NESCR and ACRC in drafting a
Voluntary Purchase and Resident Relocation Proposal (Relocation Proposal) and made
commitments to take certain steps to advance the finalization and implementation of the
Relocation Proposal.
Secondly, BA Energy responded to a number of concerns raised by ACRC with respect to
impacts arising from the Heartland upgrader and gave a number of commitments as to how those
concerns would be addressed. The Relocation Proposal and the commitments made by BA
Energy are contained in Appendix 2.
NESCR and ACRC withdrew their evidence when they withdrew their objections to Application
No. 1347899.
Following the withdrawal of objections from NESCR and ACRC, the Board considered the
remaining registered participants and their submissions and determined that they did not qualify
for standing pursuant to Section 26 of the Energy and Resources Conservation Act. Accordingly,
the Board cancelled the oral hearing and the registered participants were notified on June 1,
2005, that the oral hearing was cancelled.
On June 1, 2005, following cancellation of the hearing, the Radkes filed an objection to
Application No. 1347899. The Radkes had not previously registered as participants to the
proceedings. The Radkes requested an opportunity to voice their concerns to the Board at an oral
public hearing. As set out in it decision of June 30, 2005 (see Appendix 4), the Board denied the
Radkes’ request.
On June 15, 2005, two weeks after the hearing was cancelled, Tia Bartlett, a member of NESCR
at the time it withdrew its objections, filed an objection to the cancellation of the hearing and
requested that the hearing be reconvened. Ms. Bartlett made further requests in correspondence
dated June 28, July 5, and July 11. As set out in it decisions of June 22 and July 12, 2005 (see
Appendix 5), the Board denied Ms. Bartlett’s request.
3

ISSUES

The Board believes that it is appropriate to comment on the following issues
•

relocation proposal

•

technical considerations

•

environmental considerations
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•

sulphur recovery

•

emergency response plan

4
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RELOCATION PROPOSAL

As stated in previous decision reports, the Board is of the view that relocation of residents offers
the only viable long-term solution to growing industrial development in the area and the resulting
land-use conflicts with local residents.1 The Board believes that the Relocation Proposal
represents an important step towards addressing long-standing resident concerns about their
properties and their ability to leave areas impacted by industrial development.
The Board acknowledges that if the Relocation Proposal is to be successful, cooperation and
action will be required by various levels of government and industry. Failure to follow through
could lead to ongoing regulatory delays and public conflict.
To this end, the Board intends to bring the concerns of the residents, and the Relocation Proposal
as a key factor in addressing them, to the attention of the provincial government for its further
consideration. The Board believes that the Relocation Proposal holds the promise of addressing
public concerns with industrial development in the region. Further, this proposal holds the
promise of addressing the past and current concerns of the Board relating to the impacts of
industrial development on nearby residents.
5

TECHNICAL CONSIDERATIONS

The Board notes that BA Energy has committed to make a number of process changes to
accommodate concerns expressed by ACRC. These commitments are outlined in the May 26,
2005, correspondence submitted by ACRC on behalf of itself, BA Energy, and NESCR (see
Appendix 2). BA Energy agreed that, where appropriate, the project commitments it has made
should be attached as conditions to its operating licence.
The Board acknowledges BA Energy’s efforts to address ACRC’s concerns and believes that
these commitments are for the betterment of the project. While these commitments are not
strictly required by the EUB, the Board has relied upon the commitments by BA in reaching its
decision. Accordingly, the Board expects that the commitments will be fully implemented by BA
Energy, provided that they do not contravene any regulatory requirements and do not otherwise
impede the ability of the regulatory agencies in carrying out their duties.
The Board notes that neither ACRC nor BA Energy suggested specific approval conditions to
include in BA Energy’s approval. The Board has reviewed all of the commitments made by BA
Energy and has determined that none needs to be included as conditions to the Board’s approval.
1

Decision D97-04: Dow Chemical Canada—Ethylene Plant Expansion, Fort Saskatchewan; Decision D97-07:
Dow Chemical Canada—Polyethylene Plant Expansion, Fort Saskatchewan; Decision D98-01: CE Alberta
Bioclean Ltd., New MTBE/ETBE Plant, Fort Saskatchewan Area; Decision D99-08 plus Addendum: Shell—
Application to Construct/Operate an Oil Sands Bitumen Upgrader in the Fort Saskatchewan Area & to Amend
Refinery Approval; Decision 2000-30 plus Addendum: Shell Canada – Cogeneration Plant and Hydrogen
Pipeline, Fort Saskatchewan Area.
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However, the Board notes that some of the commitments should be addressed by AENV and has
made recommendations to that effect in the following section.
6

ENVIRONMENTAL CONSIDERATIONS

With respect to the air emissions associated with BA Energy’s proposed Heartland upgrader and
subject to the Board’s decision on sulphur recovery (Section 7), the Board is prepared to accept
the findings of AENV and expects that AENV will deal with air emissions in accordance with its
normal regulatory practices.
Specifically, the Board notes the following extracts from AENV’s hearing submission:
Sulphur Dioxide Emissions (SO2)
SO2 emissions should be controlled using best available practicable technology. AENV
views using Modified-Claus technology as meeting this control level.
AENV currently views the information that BA Energy provided to support the proposal to
defer installation of a SRU [sulphur recovery unit] for the first phase of the project as
insufficient to support the request. BA Energy has not provided convincing evidence that the
use of additional lime within the USP [ultra selective pyrolysisTM unit] would have better or
equivalent results in controlling H2S and SO2 emissions.
Oxides of Nitrogen (NOx) Emissions
Having regard to FAP monitoring results and the assumptions employed in the OLM and
ARM [ambient ratio method] modelling exercises, AENV views it as unlikely that AAAQO
[Alberta Ambient Air Quality Objectives] values for NO2 will be exceeded.
AENV views the use of low NOx burner as an appropriate method to control NOx emissions
from industrial boilers and heaters.
Volatile Organic Compounds (VOC) Emissions
AENV considers a LDAR [leak detection and repair] program developed in accordance with
the Environmental Code of Practice for the Measurement and Control of Fugitive VOC
Emissions From Equipment Leaks as an appropriate program to reduce fugitive VOC
emissions from equipment leaks.
Odourous Fugitive Emissions
AENV views BA Energy’s proposed measures to control fugitive H2S emissions as
appropriate. The implementation of a LDAR program…is an appropriate approach to control
fugitive H2S emissions.
Acid Deposition
AENV views that any efforts to minimize NOx and SO2 emissions, as described earlier in this
submission, will help to address acid deposition issues.
The EIA report predictions suggest further deposition and/or ambient monitoring is needed to
confirm that the acid deposition modelling estimates are conservative.
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…any EPEA approval that may be issued for the Project may require BA Energy to
participate in regional acid deposition monitoring efforts.
Human Health
BA Energy used an acceptable methodology for its human health risk assessment. AHW
[Alberta Health and Wellness] views the conclusions drawn in the assessment as reasonable.
The Board notes that with respect to the above emissions, AENV has indicated that any EPEA
approval that may be issued for the project may require BA Energy to monitor for SO2, NOx,
VOCs, and odourous fugitive emissions relative to modelling predictions and AAAQO. BA
Energy could conduct the monitoring on its own or in collaboration with the Fort Air Partnership
(FAP).
The Board notes that a comprehensive air monitoring network has been established within
Strathcona County. The network is operated by FAP, a voluntary partnership of public, industry,
government, Alberta’s Industrial Heartland Association, and a nongovernmental organization.
The Board believes that the work undertaken by FAP contributes significantly to improving the
awareness of air quality issues and to assessing the impacts of industrial development on the air
shed.
However, the Board believes that further consideration may be warranted to determine if the
cumulative effects of air emissions from the Fort Saskatchewan and Edmonton areas are having
adverse impacts beyond the eastern boundary of the FAP airshed. The Board believes that this
would be useful for future applications, particularly in light of the increasing level of industrial
development within the region that includes the proposed BA Energy Heartland upgrader.
The Board recognizes that cumulative effects of air emissions is a regional matter and does not
view this matter as one that BA Energy, or any one particular facility in Strathcona County, is
expected to deal with at this time. Rather, the Board believes that this matter is best dealt with
under the responsibilities of AENV. Therefore, the Board requests that AENV work with EUB
staff on this matter.
The Board notes that in the May 26, 2005, correspondence, ACRC raised concerns regarding
events that could occur during start-up. While the Board notes that BA Energy has attempted to
address some of these concerns in its application, as well as in its commitments to ACRC, the
Board believes that based on previous industrial experience in the region, start-up may lead to
public complaints regarding increased flaring, noise, and emissions. Therefore, the Board
believes that it would be prudent to require BA Energy to provide further details on its proposed
start-up procedures. The Board recommends that AENV consider requiring BA Energy to
provide AENV, prior to start-up, with a summary of its proposed start-up procedures, detailing
•

the duration and sequence of process units to be brought on stream,

•

what flaring events could be expected to occur during start-up, including the duration and
content of flared gases,

•

how off-spec products would be handled during start-up procedures,

•

what procedures BA Energy would have in place to deal with unexpected events, and
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what communication plans BA Energy would implement to keep residences and municipal
and provincial government agencies advised of start-up activities.

The Board notes that in the May 26, 2005, correspondence, ACRC expressed concerns regarding
the disposal of disulphide oil and associated odours. While BA Energy has committed to design
its process to put residual disulphide oil into its crude product, the Board believes that the
principle concern about this is odours, and not disposal per se. Therefore, the Board recommends
that AENV condition BA Energy’s approval to ensure that there are no off-site odour impacts
arising from the production, handling, or disposal of disulphide oil.
In consideration of commitments made by BA Energy, the recommendations that the Board has
made to AENV, and AENV’s stated position as outlined in its March 29, 2005, submission to the
Board, the Board is satisfied that the proposed Heartland upgrader is unlikely to result in
significant adverse environmental effects and that environmental matters can be properly
handled by AENV within its environmental regulations.
7

SULPHUR RECOVERY

SO2 emissions from BA Energy’s proposed upgrader will be emitted from the main stack during
normal operations and from the flare stack during upset conditions. SO2 in the atmosphere can be
transformed into sulphuric acid or sulphate particulates. High ambient SO2 concentrations can
contribute to acidic deposition, vegetation effects, and human health effects. SO2 concentrations
associated with emissions from the Heartland upgrader are not predicted to exceed the AAAQO.
BA Energy’s proposed upgrader would produce acid gas. BA Energy proposed to install an SRU
based on Claus technology to remove sulphur compounds contained in the acid gas stream. Tail
gas would then be directed to the USP unit, where further sulphur removal would take place.
BA Energy’s submission of January 20, 2005, requested that the installation of the SRU be
deferred for the first phase of the project. BA Energy indicated that additional lime could be
added to the USP unit to replace the SRU and still achieve similar SO2 emission levels. This
conclusion was based on test results that suggested lime could be used to suppress H2S
generation in the reactor and increase sulphur recovery in the USP combustor.
BA Energy stated that the use of additional lime within the USP unit could be used as a backup
recovery system to the SRU in the full-capacity build-out, i.e., the third phase of the project, and
as an operational tool to ensure emission compliance in the event of an SRU upset.
While the Board acknowledges BA Energy’s innovative approach to sulphur recovery, the Board
is concerned that BA Energy has not provided evidence to substantiate its claim that its lime
addition process would be capable of achieving the same level of sulphur recovery that would be
expected using conventional sulphur recovery technology. The Board notes that this concern is
also shared by AENV and ACRC.
By BA Energy’s own admission, its technology is still in the testing stage. The Board believes
that implementing this technology at the scale proposed by BA Energy, without a commercially
proven backup recovery system, is inherently risky. The Board sees no compelling reason to
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approve a process that could result in an increase in emissions above that achievable through
conventional technology.
Accordingly, the Board will condition BA Energy’s approval as follows:
1) BA Energy’s application for the use of lime addition technology as the sole means of sulphur

recovery for the first phase of the Heartland upgrader is denied.
2) Primary sulphur recovery for the first phase of the Heartland upgrader will be based on Claus

sulphur recovery technology, as described by BA Energy in Application No. 1347899.
3) Sulphur recovery for the Heartland upgrader will comply with the sulphur recovery

requirements outlined in EUB Interim Directive (ID) 2001-3: Sulphur Recovery Guidelines
for the Province of Alberta and any subsequent revisions.
4) Installation of lime addition sulphur technology as a demonstration project for the first phase

of the Heartland upgrader is approved.
5) Three months prior to testing of lime addition technology, BA Energy must submit to the

Board and to AENV, for their approval, any information that the Board requires and any
information that AENV requires. The information that the Board requires must include, as a
minimum, an operating plan that details how BA Energy will test its lime addition
technology, how it will continue to meet its air emissions limits during the testing period, and
how it intends to report its operating results, its air emission performance, and any other
operating criteria as requested by AENV or the Board.
6) If BA Energy chooses to install lime addition technology for the first phase of its Heartland

upgrader project and it can demonstrate to the satisfaction of the Board and AENV its claims
as outlined in Application No. 1347899, then the Board, on application by BA Energy, would
be prepared to reconsider its decision on sulphur recovery for additional phases of
development.
8

EMERGENCY RESPONSE PLAN

The Board notes that in its application BA Energy has committed to develop a facility-specific
emergency response plan (ERP) containing the following ERP objectives:
•

protection of public and employee safety

•

provision of effective leadership and a responsible assessment of an emergency situation

•

communication of required emergency response information to personnel, government
agencies, and others affected by an emergency

•

provision of proper personnel training and equipment for emergency response to minimize
the effect of an emergency

The Board also notes that BA Energy has stated that it will request membership in the Northeast
Region Community Awareness and Emergency Response (NR CAER) once the project
proceeds. NR CAER is a partnership of more than 40 industries, municipalities, chemical
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transporters, and government agencies involved in emergency response and education initiatives
in the industrial region northeast of Edmonton, including the Fort Saskatchewan area and the
Heartland upgrader location. NR CAER provides for the sharing and implementation of best
practices for coordinated response to industrial emergencies and natural disasters, focusing on
joint emergency response and sharing of resources. The Board believes that participation in NR
CAER is an important component of BA Energy’s ERP.
Based on the commitments made by BA Energy, the Board is satisfied that BA Energy will
develop an integrated, effective ERP that will be protective of its facility, its employees, and the
public.
9

PUBLIC INVOLVEMENT, INTERVENER GROUPS, AND RELATED
PROCESSES

With respect to energy projects, industry is required to develop an effective participant
involvement program that includes parties whose rights may be directly and adversely affected
by the nature and extent of the proposed application. This program includes distributing the
applicant’s information package, responding to questions and concerns, discussing options,
alternatives, and mitigating measures, and seeking confirmation of nonobjection through
cooperative efforts. The industry is expected to be sensitive to the timing impacts on the public.
The public is strongly encouraged to participate in ongoing issue identification, problem solving,
and planning with respect to local energy developments. Early involvement in informal
discussions with industry may lead to greater influence on project planning and mitigation of
impacts. The public is also expected to be sensitive to the timing constraints on the application
review and decision process and on the applicant.
Nonetheless, the Board wishes to remind industry applicants that participant involvement does
not end with the issuance of the Board’s approval. Rather, the Board expects that effective
participant involvement must continue throughout the life of the project.
The Board notes that despite public consultation by the applicant and notices issued by the Board
between June 2004 and April 2005, certain individuals did not appear to understand their rights
and abilities to participate in the hearing process, including the need to make their concerns
known to the Board directly in a timely manner and the consequences for not doing so.
On a related matter, certain individuals did not appear to understand their rights, the
consequences of being party to settlement negotiations, or how they subsequently became bound
by an intervener group’s decision to participate in settlement negotiations and file a withdrawal
of its objection.
It is unfortunate that the results of the settlement and hearing processes were not satisfactory to
these individuals.
The Board believes that additional information provided to interested parties with respect to
participation in the application review process would be beneficial. Accordingly, the Board will
ask its staff to review the EUB’s processes to see what can be improved in future applications
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with respect to public consultation, the formation of intervener groups, the impact of participant
involvement in settlement negotiations, and related process issues.
Dated in Calgary, Alberta, on July 19, 2005.
ALBERTA ENERGY AND UTILITIES BOARD
<original signed by>
A. J. Berg, P.Eng.
Presiding Member
<original signed by>
R. Houlihan, Ph.D., P.Eng.
Acting Board Member
<original signed by>
G. J. Miller
Board Member
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LIST OF REGISTERED PARTICIPANTS

Principals
(Abbreviations used in report)

Representatives

BA Energy Inc. (BA Energy)

R. Neufeld

Northeast Strathcona County Residents (NESCR)

J. Klimek

Astotin Creek Residents’ Coalition (ACRC)

G. Fitch

Government of Alberta

J. Moore
D. Stepaniuk

Shell Canada

S. Denstedt

Inter-Pipeline Fund

G. Gin

Strathcona County Taxpayers Association

G. Burns

Northwest Upgrading Inc.

D. Bertsch

J. Murray

J. Murray

Herbert Veltman and Inge Veltman

D. Roth

Mr. M. O. Brabbins filed a letter objecting to the rescheduling of the hearing but did not register
as a participant to the proceedings.
Following cancellation of the hearing, Jim Radke, Kathy Radke, and Tia Bartlett filed objections
to Application No. 1347899. The Radkes were represented by Mr. R. Secord. Following her
withdrawal from NESCR, Ms. Bartlett was also represented by Mr. R. Secord.
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APPENDIX 2 RELOCATION PROPOSAL AND COMMITMENTS BY BA ENERGY
The Board notes that BA Energy has committed to conduct certain activities in connection with
its operations that are not strictly required by the EUB’s regulations or guidelines. It is the
Board’s view that when a company makes commitments of this nature, it has satisfied itself that
these activities will benefit both the project and the public, and the Board takes these
commitments into account when arriving at its decision.
The Board expects BA Energy to carry out the commitments or to advise the Board if, for
whatever reasons, it cannot fulfill a commitment. The Board would then assess whether the
circumstances regarding the failed commitment warrant a review of the original approval. The
Board notes that the affected parties also have the right to request a review of the original
approval if commitments made by BA Energy remain unfulfilled.
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APPENDIX 3 APPROVAL CONDITIONS
This section is provided for the convenience of readers. In the event of any difference between
the conditions in this section and those in the main body of the decision, the wording in the main
body of the decision shall prevail. The following conditions are from Section 7 of the decision
report.
1) BA Energy’s application for the use of lime addition technology as the sole means of sulphur

recovery for the first phase of the Heartland upgrader is denied.
2) Primary sulphur recovery for the first phase of the Heartland upgrader will be based on Claus

sulphur recovery technology, as described by BA Energy in Application No. 1347899.
3) Sulphur recovery for the Heartland upgrader will comply with the sulphur recovery

requirements outlined in EUB Interim Directive (ID) 2001-3: Sulphur Recovery Guidelines
for the Province of Alberta and any subsequent revisions.
4) Installation of lime addition sulphur technology as a demonstration project for the first phase

of the Heartland upgrader is approved.
5) Three months prior to testing of lime addition technology, BA Energy must submit to the

Board and to AENV, for their approval, any information that the Board requires and any
information that AENV requires. The information that the Board requires must include, as a
minimum, an operating plan that details how BA Energy will test its lime addition
technology, how it will continue to meet its air emissions limits during the testing period, and
how it intends to report its operating results, its air emission performance, and any other
operating criteria as requested by AENV or the Board.
6) If BA Energy chooses to install lime addition technology for the first phase of its Heartland

upgrader project and it can demonstrate to the satisfaction of the Board and AENV its claims
as outlined in Application No. 1347899, then the Board, on application by BA Energy, would
be prepared to reconsider its decision on sulphur recovery for additional phases of
development.
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Writer’s Direct Line: (403) 297-7430
E-Mail: tamara.bews@gov.ab.ca
Fax: (403) 297-7031

Via Email
June 30, 2005
Fraser Milner Casgrain LLP
30th Floor, Fifth Avenue Place,
237-4th Avenue SW
Calgary, Alberta
T2P 4X7

Ackroyd, Piasta, Roth & Day LLP
Barristers and Solicitors
1500, 10665 Jasper Avenue
Edmonton, Alberta
T5J 3S9

Attention: Mr. Richard Neufeld

Attention: Mr. Richard Secord

Dear Sirs:
Re:

BA Energy Inc. (BA Energy)
Application No. 1347899

On the afternoon of June 1, 2005, the Board received correspondence from Jim and
Kathy Radke which states that they are directly affected by and object to the BA Energy
application. This correspondence was received after the Board had advised the parties on
that the oral portion of the hearing scheduled for June 7, 2005 had been cancelled.
Subsequently, the Board requested and received the following submissions in response to
the Radke’s June 1, 2005 letter of objection:
•
•
•

Correspondence dated June 3, 2005, June 16, 2005, and June 23, 2005 from
Fraser Milner Casgrain LLP on behalf of BA Energy;
Correspondence dated June 16, 2005 from Ackroyd, Piasta, Roth & Day LLP,
which attaches a letter dated June 15, 2005 from its clients Jim and Kathy Radke;
and
Correspondence dated June 27, 2005 from Jim and Kathy Radke.

June 30, 2005 Letter
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After carefully considering the submissions, the Board notes the following
•
•

Jim and Kathy Radke requests that the Board convene a public hearing so that the
Board can listen to the issues that they have with BA Energy.
BA Energy submits that it would be unfair, and it is unnecessary, for the Board to
proceed with a hearing at this time.

The Board notes that Jim and Kathy Radke argue that they were not given the
opportunity for a fair hearing as they did not receive direct notice of the proposed BA
Energy application. The Radke’s request is based on their view of the application of
natural justice as it applied to their situation. The Board also notes that BA Energy argued
that Radke’s request is unfair. The Board considers that the test for matters of natural
justice is whether the alleged lack of notice is so unfair that the cancellation of the
hearing in question should be set aside.
In their submissions, Jim and Kathy Radke indicate that:
•
•
•
•

•

They first became aware of the BA Application when they saw a notice in the
Fort Record.
They were under the impression that they could not participate in the EUB
hearing that they were not entitled to express their opinions because they were
tenant farmers.
They received no notifications or project related correspondence delivered to their
residence.
They learned in approximately March/April 2005 that two neighbours’ groups
were going to participate in the EUB hearing scheduled for June 7, 2005. They
appreciated the issues that these groups were raising and they thought that their
concerns would be addressed in the EUB Hearing through these groups.
They learned recently that individuals who are directly affected do have the right
to attend at the start of EUB hearings to register an appearance and to express
their concerns.

The Board notes that it published the following public notices in the appropriate local
newspapers (Edmonton Journal, the Edmonton Sun, the Fort Saskatchewan Record, the
Strathcona County and the Sherwood Park News):
• June 8, 2004:
Notice of Application
• October 20, 2004:
Notice of Prehearing
• February 1, 2005:
Notice of Hearing
• April 22, 2005:
Notice of Rescheduling of Hearing

June 30, 2005 Letter
Page 3
Further, the Board established a link to information on the BA Energy Application on its
website that contained all of the Application information, Notices, prehearing information
and all submissions made by interested parties. This web site was kept updated.
In the Board’s Notice of Hearing of February 1, 2005, the Board stated the following:
If you have an interest in this matter, you are required to make a submission with
respect to this application even if you have previously filed a submission with the
Board or with BA Energy on this application.
If there are no submissions received, this hearing may be cancelled and the EUB
will continue to process the application without further notice or without a
hearing.
Based on the above, the Board concludes that Jim and Kathy Radke were aware of the
BA Application and proceedings and that they had the opportunity to participate. Further,
the Board considers that there was ample public notice and that the Board went beyond
its normal practices by establishing a dedicated website that contained all relevant
information to make it easy for any member of the public to be informed of the
Application and its related progress and submissions by all parties. Within all of its
notices, the Board notes that contact information was provided which would have
allowed Jim and Kathy Radke the opportunity to ascertain, clarify, and investigate their
rights and obligations to participate in the proceedings.
The Board believes that Jim and Kathy Radke had an obligation to take reasonable steps
to inform themselves about their rights and obligations to participate in the proceeding
but the Board considers that Jim and Kathy Radke did not do so. The Board further
believes that there are fairness considerations to BA Energy who is entitled to know the
case they have to meet and to the other intervenors who have engaged the Board’s
process, retained experts, filed submissions and ultimately reached an agreement on
issues that led to withdrawing of their objections.
Based on the foregoing, the Board denies the Radke’s request.

Yours truly,
<Original signed by>
Tamara Bews
Board Counsel
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Writer’s Direct Line: (403) 297-7430
E-Mail: tamara.bews@gov.ab.ca
Fax: (403) 297-7031

Via Email
June 22, 2005
Mr. Richard Secord
Ackroyd, Piasta, Roth & Day LLP
Barristers and Solicitors
1500, 10665 Jasper Avenue
Edmonton, Alberta
T5J 3S9
Dear Mr. Secord:
BA ENERGY INC.
APPLICATION NO. 1347899
The Alberta Energy and Utilities Board (Board) acknowledges receipt of your correspondence
dated June 15, 2005 which attaches a letter from your client, Tia Bartlett, regarding the abovereferenced application.
According to the EUB’s records on this application, your client was a member of the North East
Strathcona Residents (NESCR) and was represented by its legal counsel, Ms. Jennifer Klimek,
until June 13, 2005. On May 26, 2005, the EUB received the following correspondence:
•

Email and attached correspondence dated May 26, 2005 from counsel for Astotin Creek
Residents Coalition (written on behalf of counsel for BA Energy Inc., counsel for the
NESCR, and on behalf of the Astotin Creek Residents Coalition), pursuant to which the
NESCR and Astotin Creek Residents Coalition (collectively, “the Residents”) withdraw
their objections to the above referenced application based on an agreement reached
among the Residents and BA Energy Inc.

•

Email and attached correspondence dated May 26, 2005 from counsel for BA Energy Inc.
(BA Energy) requesting a cancellation of the scheduled hearing.

http://www.eub.gov.ab.ca

Mr. Richard Secord
June 22, 2005
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In light of the foregoing, the Board agreed on June 1, 2005 to cancel the oral portion of the
hearing scheduled to commence on June 7, 2005 and advised the parties of same.
Given that NESCR (which included your client) withdrew its objection to the above referenced
application and NESCR was represented by legal counsel, the Board has determined no further
action will be taken by the Board with respect to your client’s request at this time.

Yours truly,
<Original signed by>
Tamara Bews
Board Counsel
c:
Richard Neufeld, BA Energy Inc. (via email)

Writer’s Direct Line: (403) 297-7430
E-Mail: tamara.bews@gov.ab.ca
Fax: (403) 297-7031

Via Email
July 12, 2005
Ackroyd, Piasta, Roth & Day LLP
First Edmonton Place
1500 – 10665 Jasper Avenue N.W.
Calgary, Alberta T5J 3S9
Attention: Richard Secord
Dear Sir:
Re:

BA Energy Inc. (BA Energy)
Application No. 1347899

On June 28, 2005, July 5, 2005 and July 11, 2005, the Alberta Energy and Utilities Board
(Board) received correspondence from your client, Tia Bartlett, wherein she makes
further requests to the Board for an oral hearing since she alleges that third-party
mediation did not address her concerns. This correspondence was received after the
Board advised your client that her request to re-schedule the hearing for the abovereferenced application was dismissed.
After reviewing your client’s recent submissions, the Board re-confirms its previous
decision of June 22, 2005 that given that NESCR (which included your client) withdrew
its objection to the above-referenced application and NESCR was represented by legal
counsel, no further action will be taken by the Board.
Although your client does not appear to understand how she was bound by the NESCR
decision to participate in settlement negotiations, accept BA Energy’s commitments, and
file a withdrawal of its objection, the facts remain that your client was part of the NESCR
group at the time when it withdrew its objection on May 26, 2005 and did not notify the
Board until June 15, 2005 (after the oral portion of the hearing was cancelled) of her
dissatisfaction with NESCR’s position. It is unfortunate that the results of the settlement
discussions between BA Energy and NESCR did not satisfy your client.

Richard Secord
July 12, 2005
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Your client’s request to meet with the Board cannot be granted for the reasons that
follow. It is in the hearing process where the Board hears evidence and argument from
all interested parties. It is not appropriate for the Board to meet with an individual
participant alone outside the hearing process.

Yours truly,
<Original signed by>
Tamara Bews
Board Counsel
c:

Tia Bartlett (via email)
Richard Neufeld, Fraser Milner Casgrain LLP(via email)

